THE BANKING LAW JOURNAL. 





Vol xix. 


DEVOTED TO 


BANKING, FINANCE AND LAW 


THOMAS B. PATON, 
EDITOR AND PROPRIETOR. 


Published Monthly, at 
27 THAMES STREET NEW YORK. 
Subscriptions, per year . $4.00 
six months - 2.25 


Single numbers - - - 40 


Advertising Rates on Application. 


Attachments Against Section 5242 of the 


National Banks. 


United States Re- 
vised Statutes provides, in effect, that 
no attachment, injunction or execu- 
tion can be issued against a national 
bank before final judgment in any 
suit brought in a state court. This 
provision dates from 1873 and is a 
sort of protective measure, prevent- 
ing interference with the property of 
a national bank, or tying up its 
funds, which might hamper its busi- 
ness operations, before final judg- 
ment in any suit or proceeding. The 
supreme court of the United States 
has passed upon this provision and 
declared that it, in effect, writes into 
all state attachment laws an excep- 
tion, making them inapplicable to 
the property of national banks. 

The point is now to be noted that 
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several of the state courts have con- 
strued and limited this provision in 
the following way: While no attach- 
ment against a national bank is per- 
mitte’, an action by attachment 
may be brought against another per- 
son as the owner of property, in 
which the national bank may inter- 
vene and claim the property, and it 
does not thereby become a party so 
as to authorize dismissal of the ac- 
tion. Decisions to this effect by the 
supreme court of North Carolina and 
by the supreme court of Mississippi 
will be found in this number. The 
point arises in three-cornered suits 
where a plaintiff attaches property 
in the hands of a defendant, to which 
a national bank has a claim, either 
as owner or by way of lien. In real- 
ity where the bank is owner of the 
property, the proceeding is nothing 
more nor less than an attachment 
against the property of a national 
bank, and it is looking at form, ra- 
ther than substance, to say that the 
national bank is not attached. It 
will be of interest to know what the 
federal courts will decide with refer- 
ence to such a situation. 


Indorser on Non- An interesting case, 
negotiable Note. -howing the law of lia- 
bility of an indorser upon a non- 
negotiable note, comes from the 
appellate court of Indiana. A note 
contained a clause waiving all de- 
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fenses on the ground of any exten- 
sion of the time of its payment that 
might be given by the holder to the 
maker or indorser. Clauses of this 
nature are often inserted in promis- 
sory notes, but they are invariably 
held to destroy their negotiability; 
and a man who indorses such a note, 
instead of incurring the liability of 
an indorser of a negotiable instru- 
ment, incurs a different character of 
liability as indorser of a non-nego- 
tiable note. What that liability is, is 
seen from the decision; it is a liabil- 
ity contingent on the exercise of due 
diligence by the holder to collect the 
note of the maker. If this due dili- 
gence is not exercised the indorser is 
released. The exercise of such due 
diligence, the court holds, requires 
that an action be commenced against 
the maker, and the note reduced to 
judgment at the earliest possible time 
after it falls due. In the present case 
the holder did not commence his ac- 
tion until several years after the note 
matured, and he insisted that the 
clause in the note which gave him 
the right to extend the time of pay- 
ment without releasing the indorser 
made the general rule of diligence 
non-applicable. But the court holds 
the same rule applies, for if the note 
is extended it does not become due 
until the time of the extension has 
expired; and as in the present case an 
indefinite extension, or more than 
one extension, and that for a definite 
time, is not justified by the language 
of the extension clause, the case is 
one where due diligence had not been 
exercised to collect of the maker and 
the indorser is released. 
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A Blind 
Check 


It is not often that a man 
has money to his credit in 
bank that he does not know any- 
thing about; nor again, that suclia 
man would be willing, for a small 
consideration, to sign his name to a 
paper, the contents of which he does 
not know and is not to know, but 
which, in reality, is a check paying 
his money out of the bank into the 
pockets of another. Yet such a pe- 
culiar condition of affairs is disclosed 
by the decision of the supreme court 
of Nebraska in Jones v. First \a- 
tional Bank of Lincoln, which we 
publish in this issue of the Journal. 
It seems that Jones, who was for- 
merly city treasurer, had had a de- 
posit of $2,600 in the bank to his 
credit for many years, of which he 
had no knowledge. An _ assistant 
cashier of the institution, who was 
about to leave its employ and who 
knew that Jones was ignorant of this 
deposit, set his brains to work to de- 
vise a scheme by which the money 
could be legally got out of the bank 
and into his own pocket, with Jones 
none the wiser. He finally consulted 
a limb of the law who, appealing to 
the cupidity of the aforesaid Jones 
with an offer of $100 in cash, got 
him to agree to put his name to a 
paper without knowing what it was. 
This paper was nothing less than a 
check on the bank, payable to the 
order of the attorney for the amount 
on deposit. The money withdrawn, 
the proceeds were divided by the co- 
conspirators in this proportion: the 
assistant cashier, $650; the lawyer, 
1950—a very equitable division! 
The supreme of Nebraska has had 
this case twice before it. In the first 
instance, Jones, when the true facts 
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dawned upon him, brought an action 
against the attorney to compel him 
to disgorge. But, alas, the attorney 
had kept within the law. The court 
said: ‘*Muchasthe court may feel dis- 
posed to condemn the selfish cunning 
manifested by the defendant in this 
transaction and to lament the art- 
less conduct of the plaintiff, yet the 
is well established that where 
persons are dealing with each other 
on equal terms, and no confidential 
relation exists between them, neither 
is bound to disclose superior in- 
formation he may have respecting 
the transaction, and in the absence 
of fraud or deception to induce the 
contract, the court can afford no 
relief.” In other words, Jones had 
made his bargain and must abide by 
it. Then Jones took another tack. 
He brought suit against the bank. 
This is the case we now publish, and 


rule 


the court is called upon to decide 
whether Jones is entitled to recover 
of the bank the amount of the de- 


posit thus paid out. The court holds 
not. It refuses to hold the bank 
bound by the knowledge of its guilty 
assistant cashier, so as to be a party 
to the transaction, as his acts were 
entirely outside the scope of his em- 
ployment. It further appeared in 
the case that the deposit was to the 
credit of Jones as ‘‘ treasurer,”’ while 
Jones had signed his name to the 
check as an individual, and the law- 
yer had added the word ‘‘treasurer”’ 
under his signature. Ordinarily, this 
would have made the bank liable on 
the theory of having paid an altered 
check; but under the circumstances, it 
seems, Jones had cut himself off from 
any such ground of recovery, for he 
had previously, in the suit brought 
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against the lawyer, elected to treat 

the check as valid and payment to 

the attorney authorized thereby. 
Poor Jones! 


Financial 
Crises. 


The book by Theodore E. 
Burton on ‘‘Financial Crises 
and Periods of Industrial and Com- 
mercial. Depression,’’ is reviewed in 
an able and instructive manner by 
Edward D. Jones, of the University 
of Michigan, in the current number 
of the ‘‘Political Science Quarterly.” 
After giving a general description of 
the work, Mr. Jones says: 

‘*The first chapter gives the’ usual 
distinctions recognized by economists 
in the use of the words ‘ panic,’ ‘cri- 
sis,’ and ‘depression.’ It might be 
suggested, as a matter concerning 
treatment merely, that in this chap- 
ter some confusion is produced by 
the introduction of numerous quota- 
tions, without a subsequent concise 
statement of conclusions. 

‘In the second chapter general 
facts concerning crises and depres- 
sions are presented. The very reas- 
onable conclusion is reached, regard- 
ing the recurrence of crises, that we 
have to do simply with tendencies, 
and that such a thing asa rigid pe- 
riodicity does not exist. In this con- 
nection the succession of mental 
states through which a trading com- 
munity passes between one crisis and 
the next, might have been discussed 
more at length. The stages of the 
crisis cycle are three,—a period of 
depression, one of development, and 
one of rapid expansion resulting in 
the crisis. The average duration of 
each of these periods is placed at 
from two to five years. Most ¢rises 
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fall in the autumn, and they visit 
with greatest severity the countries 
in which there is the most progress 
and expansion. France has been rel- 
atively free from severe disturbances. 
England has been a prominent suff- 
erer. In comparing the business 
practice of England and the United 
States, to the advantage of the lat- 
ter, the author illustrates the ex- 
treme practices which have led to 
crises in England by reference to the 
South Sea Bubble. It hardly seems 
apropos, at this time, to base com- 
parisons upon data as remcte as the 
Tulip Mania or the Dancing Mania 
or the South Sea Bubble. If the 


boldness with which great organiza- 
tions have been created in the United 
States in recent years be taken into 
account, it seems difficult to convict 
English industry of greater venture- 
someness than is displayed on this 


side of the water. 

“The close of this chapter is de- 
voted to tlie question, Do crises 
benefit the majority? The matter is 
introduced by calling attention to 
the belief in some quarters ‘that a 
community is never more prosperous 
than when a number of persons are 
complaining of hard times.’ It seems 
hardly credible that this absurdity 
is so widely entertained that it could 
not be left to refute itself. However, 
in connection with the subject, there 
are suggested some themes for econ- 
omic research. It would be interest- 
ing to have a careful study with new 
data on the numerical proportion 
and relative spending power of those 
classes in the community having 
fixed incomes. So also a study would 
be welcome on the exact manner of 
propagation from one trade or in- 
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dustry to another, of the effects of 
good or bad times, bringing out the 
order in which various commodities 
and services change to a new price 
level. 

‘* The causes of crises are reviewed 
in Chapter IV. The first part takes 
up the various forms of the derange- 
ment of capital, including direct loss 
or waste and indirect loss through 
a disturbance of the proper equilib- 
rium in the capital equipment, wheth- 
er caused by inadequate managerial 
ability or by the unavoidable wastes 
incident to progress. Eight theories 
of the origin of crises are discussed, 
of which four are varying state- 
ments of the problem of adjustment 
to new price levels. One is inclined 
to ask why J. S. Mill’s theory of 
crisis which connects it with the in- 
crease of capital was not considered, 
or A. Wagner’s theory of the influ- 
ence of credit. The socialistic theory 
based upon the relation of wages to 
the other factors in distribution, is not 
mentioned, though it stands in need 
of discussion in English, particularly 
since the appearance of Tugan-Bar- 
anowsky’s Studien zur Theorie und 
Geschichte der Handelskrisen in Eng- 
land. 

“Chapters V and VI contain, ac- 
cording to the reviewer’s opinion, 
the best work of the book and are 
models of their kind. They are de- 
voted to a study of the indications 
of an approaching crisis, especially 
such indications as are given by the 
records of financial institutions. It 
is not too much to say that this 
chapter is one of the best pieces of 
work on the subject of crises that 
the literature of economics contains. 

“Chapter VII is devoted to pre- 
ventives and remedies and may be 
passed without special remark. The 
eighth chapter, containing a_ brief 
history of crises and depressions in 
the United States, is a welcome con- 
tribution to the industrial history 
of this country.” 





THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT OF COLUMBIA, 


PENNSYLVANIA, 


ARIZONA, 


NEW JERSEY AND IOWA. 


Embracing special reference to the changes thereby wrought in the former law of the subject 


in all the above states 


NorTe.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections I—17) 
2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o) 
. Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
. Presentment for payment (130—148 
. Notice of dishonor (160—189) 
. Discharge (200—206) 
. Bills of exchange (210—215) 
. Acceptance (220—230) 
. Presentment for acceptance (240 - 248) 
3. Protest (260—268) 
. Acceptance for honor (280-290) 
. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320—3 
18. Notes given for patent rights (330—3 


Qui & Ww 


om 


5) 
2) 


3 
19. Laws repealed; When takes effect (340— 
341) 


The provisions of the law naturally fall under 
four general classifications: 


a. General Provisions. 

b. Negotiable Instruments in General, 
c. Bills of Exchange. 

d. Promissory Notes and Checks. 


The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some States of the articles, is not unitorm. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


commenced in June 1899 number. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE VIII. DISCHARGE OF NEGO- 
TIABLE INSTRUMENTS. 


(Continued. ) 


We are still considering section 206 
which provides what constitutes a 
material alteration of a negotiable 
instrument. We have already con- 
sidered illustrations of alteration of 
(1) the date (2) the sum payable 
(3) the time or place of payment 
(4) the number or the relations of 
the parties and (5) the medium or 
currency in which payment is to be 
made. 

The next specification of what con- 
stitutes a material alteration, is any 
alteration ‘‘which adds a place of 
payment where no place of payment 
is specified.” 

We have already seen, by subdi- 
vision 3, that any alteration which 
changes the place of payment is a 
material alteration. That relates to 
a case where the instrument provides 
a place of payment, which is changed. 
The clause which we now come to, 
relates to a case where the instru- 
ment specifies no place of payment, 
and one is added thereto. 

The disastrous consequence of add- 
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ing a place of payment to a _ nego- 
tiable instrument, though innocently 
done in aid of its convenient collec- 
tion, is well illustrated by the case 
of Whitesides v. Northern Bank of 
Kentucky, 10 Bush, 501. A draft 
had been drawn by C. P. Taylor, 
upon Collier, Taylor & Co. of Frank- 
lin, Ky., payable to the order of J. 
W. Whitesides. The draft was accept- 
ed by the drawees and was indorsed 
by the payee to the Northern Bank 
of Kentucky. After the contract was 
thus completed, the bank, without 
the knowledge or consent of the ac- 
ceptors or of the payee, caused to be 
written over the acceptor’s signature 
the words “Accepted payable at the 
First National Bank of Franklin, 
Ky.’ After non-payment and pro- 
test, the bank sued the indorser who 
claimed that the draft had been ma- 
terially altered, and in consequence 


that he was relieved from liability. 
The court sustained his contention, 
holding that the unauthorized alter- 
ation rendered the instrument void, 
and it could not be made the foun- 
dation of an action against any of 
the parties to it, except such as may 


have consented thereto. The court 
said: “Under the general acceptance 
the holder of the bill was bound to 
present it for payment to the ac- 
ceptors at their place of business. 
The qualified acceptance written over 
the names of the acceptors without 
their knowledge or consent author- 
ized the holder to present the bill 
and demand payment at the nation- 
al bank. The acceptors had not con- 
tracted to place funds in the hands 
of that bank to meet the bill when 
due, and it may have been dishon- 
ored, notwithstanding their ability 
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and willingness at the time it should 
have been presented to them at their 
place of business to pay it.” 

Frequently a draft is drawn upon 
a party ina given city who, when it 
is presented to him for acceptance, 
will accept the draft payable at a 
stated bank wherein he keeps his 
funds. If the bank at which the ac- 
ceptance is made payable is located 
in the city or town of the drawee, it 
is regarded as a general acceptance, 
not varying the terms of the bill as 
drawn; but where, as is sometimes 
the case, the drawee accepts the 
draft payable in another city, this is 
a qualified acceptance, varying the 
legal effect of the contract of the 
drawer and indorsers and discharg- 
ing them from liability unless they 
have consented thereto. This is the 
law as developed by the decisions 
and as provided in the Negotiable 
Instruments Act. We will take it up 
more fully when we reach sections 
227-230 of the Act, which cover the 
subject. The act, however, provides 
in section 230 that ‘‘when the draw- 
er or indorser receives notice of a 
qualified acceptance, he must within 
a reasonable time express his dissent 
to the holder, or he will be deemed 
to have assented thereto.” 

Finally, in addition to the altera- 
tions, additions or changes, above 
particularly specified by section 206, 
“any other change or addition which 
alters the effect of the instrument in 
any respect, a material altera- 
tion.”’ 

This is a general provision which 
covers any case of alteration where- 
by the legal effect of an instrument 
is changed. We saw in detail, when 
considering section 33, the numerous 


is 
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cases of additions made by holders 
of negotiable instruments in the way 
of authorized filling of blanks. The 
distinction should be borne in mind 
between these cases, and cases of 
material alteration, not within the 
scope of the authority to fill blanks. 

The case of Weyerhauser v. Dun, 
100 N. Y. 150, is an interesting one 
in this connection. An accommoda- 
tion indorser, had indorsed a print- 
ed blank form of a note, to be exe- 
cuted by the maker and given in 
renewal of a previous note for same 
amount. In addition to filling the 
ordinary blanks, the maker inserted 
a clause fixing a 10 per cent. rate 
of interest after maturity, and the 
question before the court was wheth- 
er the delivery of the note in blank 
authorized the maker to add such 
interest clause, or whether such ad- 
dition was a material alteration 


which discharged the non-consenting 


indorser from liability. The court 
held the last proposition to be cor- 
rect. It said: 

‘The general doctrine appears to 
be that one who signs and delivers 
a note in blank, to be used as a se- 
curity, authorizes the holder to fill 
the blanks in respects essential to the 
completeness of the note as a note. 
The transaction implies that the in- 
dorser meant to become liable as 
such upon a completed and perfected 
note, and so far as the same is, at 
the time of his signature, an incom- 
plete and imperfect instrument, he 
must be held to have authorized the 
filling of such blanks by the agent 
entrusted with the note for use. The 
date, the amount, the name of the 
payee and place of payment may be 
inserted in their appropriate blanks. 
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But in all the cases cited there was 
a blank so left in the body of the 
note as to indicate to the eye of the 
indorser, when it left his hand, that 
something needed to be supplied 
which was necessary to be inserted 
to make the instrument operate as 
the note for which it was intended. 
‘““The form of the note in question, 
as signed by the indorser, gave no 
indication that it was to draw inter- 
est at all, and left no blank for that 
purpose. At its commencement, in 
the place usually occupied by a date, 
a blank was left between the word 
‘Indianapolis’ and the figures 
‘1875’ which the indorser would 
expect, and so authorize to be filled 
bycompleting the imperfect date. An- 
other blank existed at the beginning 
of the note before the words ‘after 
date.’ The length of time the note 
should run before maturity was here 
indicated and properly filled by in- 
serting the words ‘four months.’ 
The printed form ran on in the 
usual way until a remaining blank 
was left between the words ‘to the 
order of’ and the word ‘dollars,’ 
which ended the body of the note. 
The words ‘to the order of’ indi- 
cated and so authorized the insertion 
of the name of the payee, and the 
word ‘dollars’ permitted the prefix 
in the blank of the principal sum to 
be paid. In that blank, and between 
those printed words, nothing else was 
indicated or authorized. Nothing else 
can be said to have been within the 
intention or expectation of Griggs, 
or within his authority, he standing 
as a mere accommodation indorser. 
To go further than that would be 
to break down prudent barriers and 
reach beyond any reasonable infer- 





602 THE BANKING 
ence to be derived from the presence 
of the blanks. In this case, matter 
wholly foreign to the indicated words 
of completion and needless for such 
completion, was inserted and crowd- 
ed in for want of sufficient room. 
Such matter consisted of a special 
agreement that the note from and 
after its maturity should draw ten 
per cent. interest. That was a mate- 
rial alteration of the note from its 
terms as authorized by the indorse- 
ment and delivery of Griggs. It was 
a stipulation in no manner essential 
or necessary to the note as a com- 
pleted instrument. It altered the 
legalrule as to damages for a breach; 
looked to a new liability beyond the 
maturity of the contract; and im- 
posed upon the indorser an added 
risk and burden which nothing in the 
record shows he ever contemplated 
The alteration 


or deemed possible. 
was material and discharged the in- 
dorser.”’ 

This ends our discussion of 
ticle IX upon ‘Discharge of Nego- 


Ar- 


tiable Instruments.’’ We have now 
reviewed all the provisions of the act 
relating to negotiable instruments in 
general, and proceed to Article X, 
which contains the special provisions 
peculiar to bills of exchange. 


ARTICLE X.—BILLS OF EXCHANGE; 
FORM AND INTERPRETATION. 


In the first nine articles of the Ne- 
gotiable Instruments Law, we have 
seen provisions governing negotiable 
instruments in general. The remain- 
der of the Law is devoted to provi- 
sions especially applicable to bills of 
exchange, to promissory notes and 
to checks, the three most important 
kinds of negotiable instruments. First 
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in order comes the bill of exchange, 
which is the most ancient of al! ne- 
gotiable instruments. The legal ‘efi- 
nition of a bill of exchange is jro- 
vided by section 210: 


§ 210. Bill of Exchange Defined.— 
A bill of exchange is an uncondi- 
tional order in writing addressed by 
one person to another, signed by the 
person giving it, requiring the person 
to whom it is addressed to pay on 
demand or at a fixed or determin- 
able future time a sum certain in 
money to order or to bearer. 


A bill of exchange is often called a 
draft. The person giving it is called 
the drawer. The person to whom it 
is addressed is called the drawee, and 
the person to whom the money is 
payable is called the payee or bearer, 
as the case may be. There are, there- 
fore, it is seen, three separate parties 
to a bill of exchange—a drawer, a 
drawee, and a payee or bearer, al- 
though sometimes the drawer and 
payee may be the same person; and 
sometimes the drawer and drawee 
may be the same. When this latter 
is the case, the instrument may be 
treated by the holder either as a bill 
of exchange or promissory note, as 
will be seen by section 214. When the 
drawee signifies his assent to the or- 
der in due form, he is then called an 
acceptor, and an accepted bill is often 
referred to as an acceptance. 


$211. Bill Not an Assignment of 
Funds in Hands of Drawee.—A bill of 
itself does not operate as an assign- 
ment of the funds in the hands of the 
drawee available for the payment 
thereof, and the drawee is not liable 
on the bill unless and until he accepts 
the same. 


The question whether a bill of ex- 
change, before acceptance, constitutes 
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an assignment to the payee of the 
funds in the hands of the drawee has 
been one of importance, as the right 
of the payee to sue the drawee, his 
right to the fund as against a sub- 
sequent attaching creditor of the 
drawer, Or as against the latter’s 
subsequent assignee in bankruptcy, 
and other important questions, have 
depended upon whether the bill did 
or did not, operate as an assign- 
ment of the title to the money to 
the payee. 

The following statement of princi- 
ples by the supreme court of lowa in 
Bank v. Railway Co., 52 Iowa, 383, 
deduced from a large number of au- 
thorities, is cited as indicating what 
the courts have held upon the sub- 
ject. 

1. A bill of exchange drawn upon 
a general or particular fund operates 
as an assignment to the payee of a 
debt due from the drawee to the 
drawer, when the bill has been ac- 
cepted by the drawee. 

2. A bill of exchange drawn upon a 
general fund, but not accepted by the 
drawee, does not operate as an as- 
signment of the fund, but is mere 
evidence of an assignment, and, with 
Other circumstances showing that 
such was the intention, will vest in 
the holder an exclusive claim to the 
fund, and bind it in the hands of the 
drawee after notice. 

3. An order upon the whole of a 
particular fund, though not accepted, 
will operate as an equitable assign- 
ment of the fund, and bind it in the 
hands of the drawee, after notice; 
but that such order does not pos- 
sess the property of negotiability. 

The supreme court of Minnesota in 
Brady v. Chadbourne (May, 1897), 
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said: ‘While a bill of exchange or 
draft, payable generally, will not, be- 
fore acceptance, operate as an assign- 
ment to the holder of a debt due 
from the drawee to the drawer, yet 
where the draft is for the whole of a 
specified fund or debt, it will amount 
to an assignment of such debt or 
fund, even without acceptance.” 

The above citations illustrate the 
meaning of section 211, that a bill 
does not, of itself, operate as an as- 
signment of the funds in the hands 
of the drawee available for the pay- 
ment thereof. The section relates to 
a negotiable bill, drawn upon a gen- 
eral fund, or payable generally. A 
bill drawn against a particular fund 
—for the whole of a particular fund 
or debt—while it will operate as an 
assignment, is not a negotiable in- 
strument, and therefore not governed 
by section 211, as the law relates to 
negotiable instruments only. It will 
be remembered that section 20 of 
the act prescribes as a requisite of 
negotiability that the order must be 
“unconditional,” and section 22 pro- 
vides that ‘“‘an order or promise to 
pay out of a particular fund is not 
unconditional.” 

There has been a conflict of author- 
ity among the courts of the country 
whether a check on a bank, which is 
a negotiable instrument drawn upon 
a general fund, operates as an assign- 
ment to the payee. Many courts 
have held that it does; probably a 
larger number that it does not. The 
Negotiable Instruments’ Law pro- 
vides, by the above section, 211, and 
expressly as to a check, by section 
325, that a check of itself does not 
operate as an assignment of any part 
of the funds to the credit of the 
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drawer with the bank, and the bank 
is not liable to the holder unless and 
until it accepts or certifies the check. 


$ 212. Bill Addressed to More 
than One Drawee.—A bill may be ad- 
dressed to two or more drawees 
jointly, whether they are partners or 
not; but not to two or more draw- 
ees in the alternative or in succes- 
sion. 

$215 Referee in Case of Need.— 
The drawer of a bill or any indorser 
may insert thereon the name of a 
person to whom the holder may re- 
sort in case of need, that is to say, 
in case the bill is dishonored by non- 
acceptance or non-payment. Such 
person is called the referee in case of 
need. It is in the option of the holder 
to resort to the referee in case of need 
or not as he may see fit. 


We will consider these two sections 
together. The design of section 212 
is to prohibit alternative or success- 


sive drawees; that is to say, to pre- 
vent a bill from being drawn upon 
“John Smith or William Jones,” or 


“Ist, John Smith; 2nd, William 
Jones.”” But the law (215) does 
permit an alternative drawee to the 
extent of a referee in case of need; 
that is to say, it may be drawn 
‘‘upon John Smith—in case of need, 
William Jones,’”’ and the holder then 
has the option, in case the bill is dis- 
honored by non-acceptance or non- 
payment, and after protest (see sec- 
tion 286) to present it to the ref- 
eree in case of need. 

The reason why a bill cannot have 
alternative or successive drawees is 
that it would create a difficulty with 
regard to the holder’s recourse, in 
the event the bill was dishonored. 

In an old case reported in 1701 
(Anon., 12 Mod. 447) it is recorded 
that a bill of exchange was directed 
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to “A, or in his absence, to B,”’ and 
it began thus: ‘Gentlemen, pray 
pay,” etc. The bill was presented to 
A, who promised to pay it as soon 
as he could sell certain goods. In an 
action against him for non-payment 
the declaration was of a bill directed 
to him without any notice of B; and 
the court held it was a good bill. 
Unless B in this case could be regard- 
ed as a referee in case of need, such 
a bill would be in violation of sec- 
tion 212. 

The following case is to be found 
reported in 2 Campbell, 447, ( Jack- 
son v. Hudson, year 1810): Jacksoh 
sued Hudson as acceptor of a bill of 
exchange, drawn and accepted in the 
following form : 


London, 30th December, 1809. 
Two months after date, pay to my 
order 1571. for value received. 
F. Jackson. 
To Mr. I. Irving. 
Accepted, I Irving. 
Accepted, Jos. Hudson, payable at 
Mr. Hudson’s, 132 Oxford St. 


The first count of the declaration 
stated that the bill was directed to 
Irving; the second took no notice of 
there being any drawee; and both 
counts averred that the defendant 
accepted the bill ‘‘according to the 
usage and custom of merchants.” 
Jackson’s counsel stated and under- 
took to prove that Jackson, having 
dealings with Irving concerning the 
sale of goods, refused to sell him any 
more unless Hudson would become 
his surety; that Hudson agreed to 
this; that in consequence, goods to 
the value of £157 were sold by Jack- 
son to Irving and the bill in ques- 
tion drawn for the price; and that 
Hudson with a knowledge of all these 
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facts had put his name upon the bill 
as acceptor. Counsel claimed that 
Hudson must, therefore, be consid- 
ered as having accepted the bill 
jointly with Irving; and as he had 
not pleaded in abatement, he was 
separately lable in the present ac- 
tion. 

Lord Ellenborough said: ‘‘If you 
had declared that in consideration 
of the plaintiff selling the goods to 
Irving, the defendant undertook that 
the bill should be paid, you might 
have fixed him by this evidence. But 
[ know of no custom or usage of 
merchants, according to which, if a 
bill be drawn upon one man, it may 
be accepted by two. The acceptance 
of the defendant is contrary to the 
usage and custom of merchants. A 
bill must be accepted by the drawee, 
or failing him, by some one for the 
honor of the drawer. There cannot 
be a series of acceptors. The defend- 
ant’s undertaking is clearly collater- 
al, and ought to have been declared 
on as such,”’ 

In the above case, we see, there 
was only one drawee addressed by 
the drawer in the bill. It was nota 
case of addressing a bill to alterna- 
tive drawees. But a second man, de- 
signing to act as a surety, also 
signed as a second acceptor, The de- 
cision is that no one, other than the 
drawee named, or failing him, some 
one for the honor of the drawer, can 
accept; that there cannot be a se- 
ries of acceptors. The holder of the 
bill lost his case because he sued the 
surety as acceptor, when the law 


merchant did not recognize any such 


If he 
alleged the second signer had 
contracted, not as acceptor, but asa 


obligation as second acceptor. 
had 
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surety for the acceptor, the court 
says he might have won his case. 

Cases like the above, as well as 
cases of alternative or successive 
drawees, are very rarely met with in 
mercantile dealings of the present 
day. 


$213. Inland and Foreign Bills ot 
Exchange.—Aninland bill of exchange 
is a bill which is, or On its face pur- 
ports to be, both drawn and payable 
within this state. Any other bill is 
a foreign bill. Unless the contrary 
appears on the face of the bill, the 
holder may treat it as an inland bill. 


This section shows when a billis to be 
deemed inland, and when foreign. In 
England, from whence we have derived 
the foundation principles of the law 
merchant as well as the name of **in- 
land”’ and “‘ foreign”’ bill of exchange, 
bills of exchange were originally 
drawn between English merchants 
and foreign traders “‘across the seas.”’ 
Later, when bills of exchange began 
to be used between traders in differ- 
ent cities in England, the distinctive 
name “inland’’ was applied to this 
last-named class, to distinguish them 
from the “outlandish,” or ‘‘foreign”’ 
bills. In the United States, each of 
the states are regarded by the law 
merchant as foreign to each other, 
with respect to bills of exchange. An 
inland bill (or, to give it an appel- 
lation more descriptive of its char- 
acter, an ‘‘instate’’ bill) is, therefore, 
one which is, in reality, or which pur- 
ports on its face to be, both drawn 
and payable in the same state; and 
any other bill is a foreign bill. The 
chief distinction between inland and 
foreign bills is in the matter of pro- 
test upon dishonor. A foreign bill 
must be protested upon dishonor; an 
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inland bill need not, but may, be. 

In Strawbridge v. Robinson, 10 Il. 
470, a bill was drawn and delivered 
in Wisconsin, but was dated and pay- 
able in Illinois. It was held to be an 
inland bill, as between the parties. 

In Leming v. Ralston, 23 Pa. St. 
137, a bill was drawn and dated in 
Philadelphia upon parties in London, 
but was actually delivered by the 
drawers in London. It was held that 
it must be treated as a foreign bill in 
the hands of a bona fide holder. 


$ 214. When Bill may be Treated 
as a Promissory Note.—Where in a 
bill drawer and drawee are the same 
person, or where the drawee is a fic- 
titious person, or a person not hav- 
ing capacity to contract, the holder 
may treat the instrument, at his op- 
tion, either as a bill of exchange or 
a promissory note. 


It is to be observed that the drawer 
of a bill of exchange is only contin- 
gently liable upon due presentment 
and notice of dishonor, while the 
maker of a promissory note is abso- 
lutely liable to pay the instrument, 
irrespective of demand and notice. 
The option given the holder to treat 
a bill drawn by a man upon himself, 
or upon a fictitious or incapacitated 
drawee, either as a bill or note, is a 
beneficial and just provision, and 
prevents the drawer from escaping a 
just liability upon any pretext. 

The reasons underlying the giving 
of such an option to the holder 
are well illustrated in the old English 
case of Edis against Bury, 6 B. & 
C. 433. Edis sued Bury for certain 
sheep sold by Edis to Bury. It ap- 
peared that Bury had given Edis 
therefor the following instrument, 
which had not been paid: 
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“441, 11s. 5d. London, 5th Au- 
gust, 1826. Three months after date, 
I promise to pay Mr. John Bury, or 
order, forty-four pounds, eleven shil- 
lings and five pence, valued received. 

7 ‘““JOHN BURY. 
“|. B. Grutherot, 

‘*35 Montague Place, 

“Bedford Square. (Indorsed ) 
“John Bury.” 


Grutherot’s name was also written 
across the instrument. Bury con- 
tended that this was a bill of ex- 
change and that Edis was bound to 
prove that he had given due notice of 
dishonor of the bill to Bury. Edis, 
on the other hand, insisted that it 
was a promissory note, and that 
Bury, as maker, was at all events 
liable upon it as such. 

Judge Bayley said: ‘‘I think that 
this was a promissory note, contain- 
ing an intimation on the part of 
Bury that he would pay at Gruther- 
ot’s house; and I think, also, that 
where a party frames his instrument 
in such a way that it is ambiguous, 
whether it be a bill of exchange ora 
promissory note, the party holding 
it is entitled to treat it either as one 
or the other, and that the plaintiff 
ought not to be defeated by the 
party who framed the instrument 
being allowed to say that it is a bill 
of exchange.”’ 

Judge Holroyd said: ‘It seems 
to me that it was the design of the 
drawer of this instrument to hold 
out to the party taking it that he 
might treat it either as a bill of ex- 
change or a promissory note. Be- 
sides, the words of an instrument are 
to be taken most strongly against 
the party using them, and therefore 
if there be any ambiguity in the 
words of the instrument, they ought 
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to be construed favorably for the 
plaintiff, and against the defendant, 
who made the instrument. Besides, 
until! Grutherot put his name to this 
instrument, it was clearly in terms a 
promissory note; and having been 
once such, the fact of his afterwards 
putting his name to it as acceptor 
cannot alter the nature of it.”’ 

In Funk v. Babbitt, 156 Ill. 408, 
the instrument read: ‘ Thirty days 
after date, pay to the order of E. D. 
Babbitt, $350 for value received. 
Funk & Lackey.” 

The Court said: ‘Said instru- 
ments were declared on as_ promis- 
sory notes. It is urged that they are 
not notes, or even promises to pay, 
and, not being addressed to any one, 
do not constitute drafts or orders, 
and in fact amount to no more than 
blank pieces of paper. They are, un- 
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doubtedly, very irregular and infor- 
mal instruments, but they are not 
void as written evidences of indebt- 
edness. A person may draw a bill 
upon himself, payable to a third per- 
son, in which case he is both drawer 
and drawee. Here the firm drew bills, 
but did not address them to any 
third person, and it is therefore to be 
regarded that they were, in legal 
effect, addressed to themselves, as 
drawees, and the signatures of the 
firm to the several bills bound the 
firm both as drawers and acceptors. 
The instruments are inland bills of 
exchange, to which the firm sustains 
the triple relation of drawers, drawees 
and acceptors. Moreover, the draw- 
ers and drawees being the same, the 
bills are, in legal effect, promissory 
notes, and may be treated as such, 
or as bills, at the holder’s option.” 


(Continued in next number. ) 


BANK DEPOSITS IN THE UNITED STATES. 


The bank deposits of the people of 
the United States aggregate eight 
and a half billion dollars, an average 
of $108 per capita. Ten years ago 
they aggregated $4,232,000,000, or 
just half the amount of to-day, and 
twenty years ago they were $2,600,- 
000,000, or a little more than one- 
quarter of those of to-day. 

These figures are presented in a 
table just prepared by the Treasury 
Bureau of Statistics for publication 
in the forthcoming issue of its 
Monthly Summary of Commerce and 
Finance. They are compiled from 
the reports of the Comptroller of the 
Currency and include the deposits in 


national banks, savings banks, state 
banks, loan and trust companies, 
and private banks, and cover the 
official figures of the year 1901. The 
figures for the various classes of 
banks stand as follows: 


Total Deposits 
in 1901. 
$2,937,753,233 
2,597,094,580 
1,610,502,246 


Deposits in. 
National Banks 
Savings Banks 
State Banks 
Loan and _ Trust 

Companies 


1,271,081,174 
Private Banks 


118,621,903 
$8,535,053,136 


The figures thus compiled by the 
Bureau of Statistics show the total 


Aggregate 
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deposits in the various banking or- 
ganizations of the country so far as 
they can be obtained, from 1875 
down to the present time; though it 
is proper to add that the figures for 
private banks include, since 1887, 
only such banks as voluntarily re- 
port to the Comptroller of the Cur- 
rency, in other words, only about 
one-fourth of the total number of 
private banks in the United States; 
while during the period from 1875 to 
1882 the figures cover the deposits 
in, practically, all private banks. 
Taking the figures at intervals from 
1878 to 1901, the total deposits in 
all banking institutions stand as 
follows: 


Year. Deposits. 


$1,878,434,270 
2,755,938, 053 
3,255,772,134 
4,630,490,156 
5,196,847,500 
8 535,053,136 


1887 
1892 


During recent years the growth has 
been very rapid. From 1878 to 1882 
the increase was $377,503,783; from 
1882 to 1887, $499,834,081; from 
1887 to 1892, $1,374,718,022; from 
1892 to 1897, $566,359,374; and 
from 1897 to 1901, $3,333,205,606. 

An analysis of the deposit figures 
of each class of banks is interesting, 
and in some cases may be carried 
back over a much longer term of 
years. The published figures cover 
the deposits in certain classes of 
banks at a much earlier date than 
that covered by the reports upon 
loan and trust companies and private 
banks. 

The individual deposits in national 
banks, for example, grew from 500 
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million dollars in 1865 to 618 mil- 
lions in 1875, 1,111 millions in 1885, ° 
1,720 millions in 1895, and 2,937 
millions in 1901 to 3,111 millions in 
1902. 

For savings banks the figures ex- 
tend back to the year 1820, and 
show the total deposits in that vear 
at $1,138,576; in 1830, $6,973,304: 
in 1840, $14,051,520; 1850, $43.- 
431,130; 1860, $149,277,504; 1880, 
$819,106,973; 1890, $1,524,844- 
506; and in 1901, $2,597,094,5s80. 

For state banks, the figures extend 
back to 1840, and show for that year 
total deposits to the value of $75,- 
693,857; 1850, $109,586,595; 1860, 
$257,229,562; 1880, $208,751,611; 
1890, $553,054,584, and 1901, $1,- 
610,502,246. 

For loan and trust companies the 
figures begin with the year 1875, and 
show deposits for that year at $85,- 
025,371; in 1880, $90,008,008: 
1890, $336,456,492; and 1901, $1,- 
271,081,174. 

The figures of deposits in private 
banks are complete from 1875 to 
1882, by reason of the fact that de- 
posits in such banks were taxed dur- 
ing that period, and therefore returns 
were complete; but on the repeal! of 
the law placing a tax on such de- 
posits, only about one-fourth of the 
total number of private banks con- 
tinued to make reports to the Comp- 
troller of the Currency. The figures 
for private bank deposits subsequent 
to 1887 are, therefore, materially less 
than those of the period 1875-82, 
when complete returns were avail- 
able. In 1875 the figures were 
$321,100,000; 1882, $295,622,160; 
1890, $99,521,667, and in 1901, 
$118,621,903. 
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THE PURCHASE OF DRAFTS WITH BILLS OF LADING. 


The growing doctrine under which banks, purchasing drafts with bills 
of lading, are held not only to succeed to the rights, but to assume 
the liabilities of the seller to the buyer of the goods shipped. 


1. The transaction stated. 

2. Bank a seller and warrantor of goods— 
Landa v. Lattin. 

3. The reasoning of Landa v. Lattin. 

4. The fallacy of Landa v. Lattin. 

5. Precedents contrary to Landa v. Lattin. 

6. Cases following Landa v. Lattin. 

7. Repudiation of Landa v, Lattin by lowa 
supreme court. 

8, Conclusion. 


I. THE TRANSACTION STATED. 


The attractions of the banking 
business are certainly not enhanced 
by the new. doctrine which has lately 
been established by the courts of some 
of the states under which banks, pur- 
chasers of drafts with bills of lading, 
are held to assume all the contract 
liabilities to, as well as succeed to 
the rights of the seller of the goods 
against, the buyer to whom they 
are shipped, and upon whom a draft 
is drawn for their price. 

Banks employ their funds in aid of 
trade and commerce. In the ship- 
ment of commodities by sellers to 
buyers in different parts of the coun- 
try, they aid and facilitate the tran- 
saction by advancing money to the 
seller, upon assignment of the draft 
and bill of lading, and collecting it 
from the buyer, upon surrender to 
him of these documents. Banks are 
not organized to themselves raise, 
manufacture, purchase and sell com- 
modities, which is the separate busi- 
ness of the farmer, the manufacturer 
and the merchant. In purchasing 


drafts with bills of lading, banks do 
not derive a merchant’s profit in the 
operation, but simply the small com- 
mission or discount charge which 
merely compensates them for giving 
the temporary use of the money to 
the seller and collecting it back again 
from the buyer. 

Down to the year 1898, no one 
ever dreamed, when a bank pur- 
chased a seller’s draft upon a buyer, 
with bill of lading attached, and 
surrendered the documents to the 
buyer upon receiving payment of the 
draft, but that the transaction, so 
far as the bank was concerned, was 
finally closed. True, if before the 
money was collected, the buyer dis- 
covered that the goods were not 
up to contract, he could refuse to 
pay, and the bank, as owner of the 
draft and bill of lading, had no 
greater rights against him than had 
the seller of the goods. But, the 
draft once paid, and the goods, or 
documents representing them, once 
surrendered, the bank’s connection 
with the affair ceased. If, thereafter, 
it turned out that the goods were 
defective, and not up to contract, 
the matter was one directly between 
buyer and seller.* 


*In October, 1875, the United States Supreme 
Court in National Bank v. Merchants Bank, 91 
U.S. 92, said: ‘“That the holder of a bill of la- 
ding, who has become such by indorsement and 
by discounting the draft drawn against the con- 
signed property, succeeds to the situation of the 
shipper is not to be doubted.” But this was 
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2. BANK A SFLLER AND WARRAN1OR OF 
GOODS—LANDA V, LATTIN. 


Then came the Texas decision of 
Landa v. Lattin, full report of which 
will be found in the Banking Law 
Journal for November, 1898, which 
introduced a new and revolutionary 
doctrine. The subject involved was 
a shipment of wheat from Kansas to 
Texas. A Texas buyer, by letters 
and telegrams, contracted with a 
Kansas seller for 1376 bushels of 
sound, sweet, wheat, for which he 
was to pay $1,005. The draft and 
bill of lading were purchased by a 
Kansas bank, which received pay- 
ment from the Texas buyer, and sur- 
rendered the documents. The buyer 
had had no opportunity to examine 
the wheat before paying the money. 
When examined, the wheat, instead 
of being sound and sweet, was musty 
and inferior, and lacked $199.52 of 
being worth as much as the wheat 
contracted for. In other words, there 


declared solely with reference to the holder’s 
rights against the vendee of the goods; it did 
not contemplate an assumption of the shipper’s 
liabilities to the vendee. In March 1896, the 
Kansas City Court of Appeals in Bank v. White, 
65 Mo. App. 681, said: ‘When the bank took 
an assignment of the draft and bill ef lading 
from the lumber company—whether as an ab- 
solute purchase or as collateral security—it be- 
came vested with the title tothe property. From 
that time on, plaintiff bank occupied the same 
relation toward the shingles, then in transit,that 
the lumber company did before the bill of lading 
was transferred. The assignment of the bill of 
lading operated as a symbolical delivery of the 
property covered by it. However, the rights of 
White, the consignee, were not impaired or dis- 
turbed by the change of ownership in the prop- 
erty. He was left with the same defenses as 
against plaintiff bank that he would have against 
the lumber company.” Here, again, this de- 
claration that the bank succeeded to the situa- 
tion and title of the shipper was said solely with 
reference to the enforcement of rights against 
the vendee; there was nothing in contemplation 
involving a succeeding to the shipper’s liabilities 
to the vendee, growing out of the contract of 
sale. 
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was a breach of the shipper’s con- 
tract and warranty to this extent. 

Down to this period, as we have 
said, the popular belief and under- 
standing of the law was that - the 
only party liable to the Texas buyer 
for the amount was the Kansas sell- 
er. It was not conceived that the 
Kansas bank, whose only connection 
with the transaction was to facili- 
tate the trade. and transfer, by ad- 
vancing the money to the seller and 
collecting it from the buyer, and 
whose only profit for its share of 
the operation was the customary 
exchange on $1,005 which it deduct- 
ed from the amount paid to the sell- 
er, could be called upon to account 
to the buyer, as would a merchant 
who was selling his own goods, as a 
warrantor, and made to pay any 
damages resulting from breach of the 
original contract between the seller 
and buyer. But the Texas court of 
civil appeals, reversing the lower 
court, in an opinion of great length, 
did so hold, namely, that when the 
bank purchased the draft and bill of 
lading from the Kansas seller, it ac- 
quired the property subject to the 
burdens imposed by the contract of 
sale, and was liable to the Texas 
buyer for damages by breach of the 
warranty. 


3. THE REASONING OF LANDA V, LATTIN. 


The line of reasoning pursued by 
the court is this: 

As bills of lading are not nego- 
tiable as bills of exchange, the pur- 
chasing bank acquires no greater 
rights than the original vendor, and 
is subject to the same defenses, where 
it seeks to enforce the contract, as 
can be urged against the vendor. 








so far, the court is in line with es- 
tablished precedents. It then pro- 
ceeds to reason that when a bank 
purchases for $1,000, wheat that is 
damaged so that it is only worth 
$800, the bank at this stage of the 
proceeding has itself suffered a loss 
of $200 by its ignorance in thinking 
the damaged wheat to be sound. If 
the buyer had an opportunity of in- 
spection before paying for the wheat, 
he would refuse to pay the full 
$1,000, and the bank would remain 
the loser, except so far as it was able 
to obtain reimbursement from the 
seller, to the extent of $200. But the 
buyer having no opportunity for in- 
spection before paying for the wheat, 
and paying $1,000 for $800 worth of 
wheat, this enables the bank to reap 
a benefit out of the contract, by shift- 
ing the loss from the bank to the 
The court then reasons that 
as the bank, in this way, elects to 
rea) the benefit of the contract be- 
tween the seller and the buyer, it 
becomes bound byit; andas the bank 
is the owner of the wheat and under- 
takes to carry out the contract, it 
assumes the same position in rela- 
tion to the transaction as the orig- 
inal seller. It enjoys no _ greater 
rights and occupies its position 
charged with the demands that could 
have been urged against the original 
seller for a breach of the contract. 
The court states its conclusion in the 
following language: 

‘Now, from these views the con- 
reached that the First 
National Bank of Hutchinson, in be- 
coming the owner of the wheat and 
undertaking to deliver it to Landa 
(the buyer), became responsible for 
the performance of the contract 


buyer. 


clusion is 
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which had been entered into between 
the latter and Lattin Bros. (the sell- 
ers). The bank could not, by a de- 
livery of the wheat, and electing to 
reap the benefits of that contract, 
and demanding the payment of the 
sum called for, and receiving the 
same,take the position that they were 
not parties to the contract between 
appellant (the buyer) and Lattin 
Bros., and that in acquiring title to 
the wheat they became purchasers 
therof unaffected by the burdens of 
that contract. The facts and circum- 
stances show that the bank under- 
took its performance; and such be- 
ing the case, they had no greater 
rights against Landa than were pos- 
sessed by Lattin Bros. The injury 
to the appellant (buyer) is in part 
traceable to the conduct of the bank 
in delivering to the appellant, and 
exacting payment therefor, wheat of 
a damaged and defective quality; 
and upon a discovery of the defective 
quality of the wheat by Landa (the 
buyer) a cause of action arose in his 
behalf against the bank, to recover 
from it the damages he had sustained 
by reason of the wrong imposed upon 
him, in delivering to him and exact- 
ing from him payment for the dam- 
aged wheat.” 


4. THE FALLACY OF LANDA V_ LATTIN, 

This reasoning is specious, rather 
than sound, in concluding that be- 
cause the bank has taken title and 
given full value for damaged wheat, 
supposing it sound, and then trans- 
ferred its title, for full value, to the 
consignee, it thereby assumes all the 
liabilities and warranties of the orig- 
inal seller of the wheat. It proceeds 
on a misconception of the bank’s re- 








lation to the transaction. The buyer 
and the seller are both dealers in 
wheat, familiar with the commodity, 
and both reap a wheat-dealer’s profit 
from the transaction. The bank, on 
the other hand, is not a dealer in 
wheat, but a dealer in money; and 
all the profit it derives from its share 
of the transaction, is the fair price 
for the use of its money for the short 
time which elapses between the time 
the seller gets the wheat’s value and the 
buyer pays for it, and for the collec- 
tion of the money fromthebuyer. The 
bank is not a seller of wheat, does not 
derive a seller’s profit from the trans- 
action, and while it takes title and 
temporary ownership of the wheat, 
such title is merely that the money 
which it has advanced may be se- 
cured, and is for no other purpose. 
True, the bank owns the wheat, but 
in what sense? Can it hold the 
wheat for a rise in price before it 
sells it? No; the sale has already 
been made and the price has already 
been fixed. Can it look around the 
market and sell to any one who will 
give the desired price? No; a buyer 
has already been contracted with to 
whom the wheat must be delivered. 
Under such circumstances, the bank 
is not the seller of the wheat in any 
real sense. There has been a contract 
of sale between seller and buyer, un- 
der which the one sells and warrants, 
and the other buys from the seller 
certain sound wheat. Pending de- 
livery to the buyer, and to aid and 
enable such delivery, title to the 
wheat is transferred by seller to the 
bank, and by the bank to the buyer. 
In transferring its title to the buyer, 
the bank does not become the seller 
of the wheat to him; rather does the 
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bank merely relinquish its title to 
wheat which has been already sold 
him, and warranted to him, by the 
seller, and of which the bank has 
been the temporary owner and 
holder, not for profit, but for 
security. Clearly, it would seem, 
this temporary and transient title in 
the bank for purposes of security 
only, should not involve the latter 
in any seller’s warranty of quality 
or quantity. If the wheat is unsound 
or defective this is a matter solely 
between the buyer and seller. 

The Texas court in Landa vy. Lat- 
tin, after declaring this rule of lia- 
bility of a bank as seller and war- 
rantor of wheat, proceeds to discuss 
what the duty of the bank should 
be, before advancing money to ship- 
pers upon drafts and bills of lading. 
It says: 

“The diligence required of banks in 
their efforts to protect themselves for 
moneys advanced to their customers 
should extend to an inquiry as to 
the value of the articles upon which 
they make such advances. It was a 
matter of slight inconvenience to this 
bank to have made investigations 
as to the quality of the wheat which 
it purchased from Lattin Bros., and 
as to the terms of the contract be- 
tween Lattin Bros. and appellant 
(the buyer). It could not, by relax- 
ing diligence in this respect in the 
purchase of wheat in a damaged con- 
dition, by paying therefor a price for 
sound wheat, impose its want of dili- 
gence upon Landa, and make him 
responsible for its want of caution, 
by exacting from him payment for 
sound wheat. Landa was only re- 
sponsible for the character of wheat 
which was actually delivered to him; 
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and, as this was of an inferior qual- 
ity and in a damaged condition, the 
bank, because it was imposed upon 
by Lattin Bros., would not have the 
right to likewise impose upon Landa. 
The duty of a bank to exercise dili- 
gence to protect and guard its inter- 
ests in a transaction of this charac- 
ter is as great as would be the case 
in a bank advancing or loaning its 
money upon a security offered by a 
borrower. Except in cases of the 
purchase of negotiable paper, or ad- 
vancing money upon paper of that 
character, a bank, as anyone else 
advancing money upon a contract 
which its customer may have with 
another party, would be put upon 
inquiry to ascertain the terms of that 
contract and the extent of the right 
of its customer thereunder; and the 
bank, in dealing with one claiming 
under such a contract and as to the 
articles it represents, could not, be- 
cause it was ignorant of its true 
terms and the rights of the other 
party, enlarge the responsibility of 
that party, and impose upon him a 
liability different from that called for 
in the contract.” 

\hile it may be conceded that a 
bank’s duty to itself, in the purchase 


ot a draft and bill of lading, should 
extend to investigation of terms of 
contract and value of goods, in order 
that if the buyer refuses to take 


them the bank can obtain full reim- 
bursement from their proceeds (al- 
though even here the amount of 
pront derived by the bank from the 
discount transaction is not sufficient 
to pay for such investigation, and 
the bank has the right an1 is justi- 
hed. if it chooses, to forego examin- 
ation and take the risk that the 


DRAFTS AND BILLS OF LADING. 613 


drawer’s responsibility will be suffi- 
cient for its reimbursement), we fail 
to see that there is any responsible 
duty of the bank to the buyer of 
such goods to make the investiga- 
tion, or how, if the buyer takes the 
goods under his contract with 
the original seller, the bank is im- 
posing its want of diligence upon 
him, enlarging his responsibility, or 
forcing upon him a liability other 
than he has assumed by the con- 
tract. If the buyer takes the goods 
off the hands of the bank by paying 
the draft, this is a matter which is 
entirely voluntary with him, for the 
bank cannot exact payment from 
him if he refuses to take damaged 
goods. Certainly, if the buyer under 
a contract of sale omits to arrange, 
provide for or make a full inspection 
of the goods before paying for them, his 
want of diligence is far greater than 
that of the bank, and the loss is due 
to his own fault or neglect. The 
buyer is interested in the wheat which 
he has bought, and is the one who 
should see that it is up to contract 
before he takes it; the bank, on the 
other hand, is interested in the 
money it has advanced on a nego- 
tiable draft, secured by contract be- 
tween buyer and seller and ia obtain- 
ing payment of the draft by either 
drawee or drawer, and when the 
buyer completes his contract with 
the seller by payment of the draft, 
the bank has the right to assume 
that the transaction is, as to it, 
finally closed. 

The decision in Landa v. Lattin 
proceeds from a fallacious view-point. 
It looks upon the transaction as 
if it was one solely of a purchase 
by an intermediate buyer of wheat, 





a non-negotiable commodity, which 
although already sold by the shipper 
to a specified buyer, the intermediate 
buyer buys and sells over again and 
warrants afresh; whereas, in reality, 
the transaction is clearly one of pur- 
chase by a bank of a _ negotiable 
instrument, to which is attached, 
for purposes of securing payment, 
the title to certain goods which 
have been sold by the drawer 
to the drawee, concerning the par- 
ticulars of the contract of sale 
of which the bank, on well-settled 
principles, has nothing to do. No 
principle of the law merchant is more 
firmly settled, or more necessary to 
the successful carrying on of trade 
operations, than that the bona fide 
purchaser of a negotiable instrument 
is not affected by the equities or 
failure of consideration between the 
original parties thereto. Negotiable 
paper could not find a market if the 
bank, as its purchaser, was com- 
pelled, in order to insure its pay- 
ment, to look beyond the terms of 
the contract expressed on its face 
and dive into all the particulars con- 
nected with its issue. 


5. PRECEDENTS CONTRARY TO LANDA YV, 
LATTIN. 

Not only is the Texas decision con- 
trary to reason, but it is opposed to 
a long line of precedents to be found 
in cases decided in the English and 
American courts, including the Su- 
preme Court of the United States, 
wherein banks which have purchased 
drafts by sellers upon buyers with 
forged bills of lading attached, the 
drafts being either accepted or paid 
by the drawees before discovering 
that the goods were wanting and the 
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bills of lading spurious, have ! een 
held entitled, where accepted by the 
drawees, to enforce payment, and 
where paid, to retain the mone, re- 
ceived on such drafts, notwithstnd- 
ing their temporary ownership and 
transfer of the forged documents. 
We will state briefly the substance of 
some of these cases: 

1. Robinson v. Reynolds, 2 \. B. 
196. A in Ireland drew on |!) in 
Liverpool and attached to the ‘raft 
a forged bill of lading made out to 
his order. The National Bank ot Ire- 
land purchased the draft and bill and 


the documents were indorsed ani! de- 
livered by A to the bank. The })ank 
presented the documents to ! in 
Liverpool, who accepted the draft on 
surrender of the bill of lading. The 
action was in behalf of the bank 
against B as acceptor of the draft. 


The court compelled the acceptor to 
pay it, notwithstanding the total 
failure of consideration. The court 
said that the acceptance bound the 
drawee conclusively as between him 
and every bona fide indorsee for 
value, and it mattered not whether 
the draft was accepted before or aiter 
such indorsement. 

2. Woods v. Thiedemann, 1 Hurist. 
and C. 478. A in Prussia arranged 
to ship wheat to B in England. B 
instructed his local banker to re- 
quest a London bank to accept tlie 
drafts of A for £2,4001 against a 
properly indorsed bill of lading. The 
London bank accepted the draits 
upon surrender of what purported to 
be a bill of lading for the wheat, but 
which was in reality a forgery by A. 
The London bank paid their accept- 
ance to a bona fide holder of the 
drafts and collected the money from 
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the local banker, who sued B for re- 
imbursement. It was held that B 
was liable. As the London bank was 
liable to the holders of the drafts, it 
rightfully paid them and could claim 
reimbursement. One of the justices 
remarked concerning the matter of 
investigating the genuineness of the 
bill of lading before accepting the 
dratts, that the bank had not the 
slightest opportunity of ascertaining 
whether the bill of lading was genu- 
ine, whereas in such a transaction 
the customer (B) may always make 
himself safe, for he need never give 
an order to pay drafts till he has 
satisfied himself that the goods have 
been shipped and a genuine bill of 
lading has been issued. 

3. Leather v. Simpson, 40 L. J. 
Ch. N. S. 177. A 60-day draft and 
bill of lading, purporting to repre- 
sent cotton shipped by A in New Or- 
leans to B in Liverpool, was pur- 
chased by a London bank which pre- 
sented the draft to B for acceptance 
with a memorandum stating that it 
held “bill of lading and policy for 
251 bales of cotton per William Cum- 
mings.’”’ B accepted the draft, and in 
order to get possession of the bill of 
lading so as to receive the cotton on 
arrival, afterwards paid the draft 
before it was due and recefved the 
document. The bill of lading was a 
forgery. In an action by B against 
the bank to recover the money, it 
was held the bank was not liable. 
The question stated for decision was 
whether the memorandum sent by 
the bank was a misreprentation for 
which it could be made liable. The 
court said the case must be looked 
at as if the bank had sent the actual 
bill of lading; if it had done so, it 


615 


would plainly have made no differ- 
ence to the acceptance of the draft, 
as B would have had no supposition 
that the bill of lading was forged. 
The court further said that it was 
of great importance that no discredit 
should be thrown on bills of ex- 
change, and though in cases of fraud 
and undue influence the courts inter- 
fere against legal holders of nego- 
tiable instruments, in all other cases 
an acceptor must be taken to admit 
the signature of the drawer and the 
genuineness of the bill in all respects, 
including, in cases like these, the 
consideration. It said that as a 
banker who pays a forged check must 
lose his money, so B, having elected 
to pay, and trusting to his corre- 
spondent A, could not now recover 
his money. 

4. Hoffman v. Bank of Milwaukee, 
12 Wall. 181 (U.S. Supreme Court). 
A consignor who had been in the 
habit of drawing bills of exchange 
on his consignee, with bills of lading 
attached to the drafts drawn (it be- 
ing part of the agreement between 
the parties that such bill should al- 
ways attend the drafts), drew bills 
on him with forged bills of lading 
attached, and had the drafts and bills 
of lading discounted in the ordinary 
course of business by a bank igno. 
rant of the fraud. The consignee, 
not knowing of the forgery of the 
bills of lading, paid the drafts. The 
court held that there was no recourse 
against the bank. 

5. Goetz v. Bank of Kansas City, 
119 U. S. 551. A at Kansas City, 
sold hides at different times to B at 
Milwaukee. In the transaction in 
question, drafts were drawn by A 
upon B, attached to which were pur- 
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ported bills of lading to shipper’s 
order, which referred to the drafts as 
being for two-thirds of the amount. 
The drafts were made payable to the 
Bank of Kansas City, which paid A 
their full face, less the usual rate of 
exchange on Milwaukee. The bills 
of lading were forgeries. Four of the 
drafts were paid by the drawee; the 
fifth draft was accepted by B but not 
paid. The court held B was bound 
to pay the bank the accepted draft 
and could not recover of the bank 
the four drafts already paid. It said 
that a bank in discountiug commer- 
cial paper, does not guarantee the 
genuineness of a document attached 
to it as collateral security; that 
bills of lading attached to drafts 
drawn, as in the present case, are 
merely security for the payment of 
the drafts; that the indorsement by 
the bank on the invoices accompany- 
ing some of the bills implied no 
guaranty that the bills of lading 
were genuine, and imported nothing 
more than that the goods, which 
the bills of lading stated had been 
shipped, were to be held for the pay- 
ment of the drafts, if the drafts were 
not paid for by the drawee and that 
the bank transferred them only for 
that purpose. If the drafts should 
be paid, the drawees were to take 
the goods. To hold such indorse- 
ment to be a warranty would create, 
the court said, great embarrassment 
in the use of bills of lading as col- 
lateral to commercial paper against 
which they are drawn. The bank 
after discounting the drafts, stood 
towards the acceptors in the position 
of an original lender and could not 
be affected in its claim by the want 
of a consideration from the drawer 
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for the acceptance, or by the failure 
of such consideration. The court 
further said that the bad faith in the 
taker of negotiable paper which will 
defeat a recovery by him, must be 
something more than failure to in- 
quire into the consideration upon 
which it is made or accepted, because 
of rumors or general reputation as 
to the bad character of the maker or 
drawer. 

6. Bank v. Burkham, 32 Mich. 328. 
The drawees sued to recover from 
the payees the amount of a bill 
which they had accepted, on the 
ground that they had paid it under 
a mistake of fact, which consisted in 
their security from the drawer of the 
bill being fictitious when they sup- 
posed it genuine. In denying re- 
covery, Cooley, J. said: “How 
does the fact concern the payees? 
Do they assume to guarantee the 
fairness of the dealings of the 
drawers with the drawees or the 
adequacy of any securities upon 
which the dealings are based? Not 
certainly, in ordinary cases. The law 
merchant gives the payees the right 
to assume that any draft they re- 
ceive and forward, if it is accepted 
and paid, is a draft which, from the 
state of the dealings between draw- 
ers and drawees, it is right and pro- 
per that the latter should pay as 
the principal party; and the presump- 
tion of law that such is the case is 
their complete protection if they re- 
ceive the bill in the ordinary course 
of business and for value. If a mis- 


take regarding the security will au- 
thorize the drawees to recall the pay- 
ment made to the payee, no reason 
is presented why a mistake regarding 
the responsibility of the drawer, or 
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regarding his honesty and integrity 
or anything else upon which they 
rely for protection in their dealings 
should not justify like action. 

“But it is said the payees them- 
selves relied upon the security when 
they discounted the bill and sent it 
forward for payment. This is doubt- 
less true; but we do not perceive 
that this changes the case. The 
payee in every case in which a bill 
is discounted relies and is compelled 
to rely upon such security as he has 
from the drawer, until the bill is 
forward and paid or accept- 
ed. When that takes place he is fur- 
nished with what to him is conclus- 
ive evidence that the drawer was au- 
thorized to draw the bill. He may 
have relied upon the drawer’s re- 
sponsibility, or he may have confided 
in his integrity, or in something 
else. It is immaterial what his re- 
lance was; the law left the risk with 
him, until payment or acceptance 
took it off his shoulders. Then the 
risk, if any, passes to the drawee. It 
would be an exceedingly unsafe doc- 
trine in commercial law that one 
who has discounted a bill in good 
faith, and received in its payment 
the strongest assurance that it was 
drawn with proper authority, should 
aiterwards hold the moneys subject 
to such a showing as the drawee 
might be able to make as to the in- 
fluences operating upon his mind to 
induce him to make payment. The 
beauty and value of the rules gov- 
erning commercial paper consist in 
their perfect certainty and reliabil- 
ity; they would be worse than use- 
less if the ultimate responsibility for 
such paper, as between payee and 
rawee, both acting in good faith, 
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could be made to depend on the mo- 
tives which influence the latter to 
honor the paper.” 

These cases show conclusively that 
down to the time of Landa v. Lat- 
tin, where banks purchased negoti- 
able drafts with bills of lading, and 
received acceptance or payment from 
the drawees, the banks have been pro- 
tected as commercial purchasers of 
negotiable instruments. They have 
not been regarded as purchasers and 
sellers of the goods, so as to war- 
rant their quality, quantity or value, 
or as assuming the liabilities of the 
shipper, but, on the contrary. where 
the bills of lading which they have 
delivered on acceptance or payment 
of the draft have turned out to be 
forged, the banks have been held en- 
titled to enforce payment of the ac- 
ceptance, or to retain the money if 
paid. It has been regarded as sole- 
ly the duty of drawees to satisfy 
themselves before acceptance or pay- 
ment, that the contract with the 
drawer has been complied with and 
that the goods as contracted for, 
have been shipped. 
6 CASES FOLLOWING LANDA  V. LATTIN, 

The case of Landa v. Lattin, there- 
fore, is anti-commercial and contrary 
to established precedent in that it 
entirely ignores the true nature of 
the transaction, disregarding the po- 
sition and rights of the bank as pur- 
chaser of a negotiable instrument 
and according to it the false posi- 
tion of a trader in commodities. But 
though wrong in principle, it estab- 
lishes a rule which up to date pre- 
vails in the four states of Texas, 
North Carolina, Alabama and Miss- 
issippi. 

In February, 1900, the Supreme 
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Court of North Carolina adopted 
the “doctrine’’ in the case of Finch 
v. Gregg, 126 N.C.176. One Gregg 
in Chicago sold to Finch in North 
Carolina acarload of “good corn.” 
Gregg drew a draft on Finch for the 
price of the corn and sold it to the 
Seymour-Danne Company, a bank- 
ing house. A bill of lading made out 
to Gregg’s order was attached to the 
draft, and this he assigned by in- 
dorsement to the bank. Finch paid 
the draft to the bank, but the car- 
load of corn was injured. Finch 
thereupon brought an action for $200 
for breach of contract against Gregg 
and the bank and attached a later 
consignment of corn, the draft and 
bill of lading representing which had 
been purchased by the bank from 
Gregg. The court held the bank li- 
able, citing Landa v. Lattin as au- 
thority, and pursuing the following 
line of reasoning : 

When the bill of lading payable to 
order of shipper was assigned by him 
for value (i. e. cashing of draft upon 
purchaser, attached) to the bank, 
the latter became owners of the corn 
against all the world except the 
shipper, as to whom the assignment 
was a security for the amount of the 
draft. When the bank took the bill 
of lading, they took the contract of 
the shipper and they stood in his 
shoes, with the same rights, no 
greater, no less. The rights of the 
purchaser of the corn (the buyer in 
North Carolina) were not impaired 
or disturbed by the change of own- 
ership in the property. He had the 
same defense against the assignee of 
the bill of lading as against the ship- 
per. When the corn arrived, the 
purchaser could either have refused 
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to receive or pay for it, or he could 
have received it upon notification of 
defects to the vendor in a reasonai)le 
time, have offered to return the 
goods, or, if sued for the price, have 
set up loss by reason of such defects. 
But here the corn being shipped on 
a bill of lading with draft attached, 
the vendee was compelled to jay 
upon delivery of the corn (if it was 
otherwise, liberty to inspect should 
have been shown) and an action 
lays to recover back money paid tor 
defects in the corn. The court con- 
cludes from this that the buyer in 
North Carolina had the same ground 
of action for damages against the 
bank for the defects in the carload, 
as he had against the bank's assignor, 
the seller in Chicago, and could at- 
tach the later shipment of corn as 
the property of the bank, for the dam- 
ages sustained by the earlier delivery 
of the defective carload by the bank. 
The court cites as its authority 
Landa v. Lattin “which we find a 
very clear and able discussion of a 
case ‘on all fours’ with this.” 

In addition, the Supreme Court of 
Alabama in Eufaula Grocery Co. vy. 
Missouri National Bank, 16 B. L. |. 
89, have decided (though independ- 
ently and not on the same theory as 
Landa v. Lattin) that the buyer of 
hay, who pays a draft drawn on him 
by the seller, with bill of lading at- 
tached for the price, to the payee, 
a bank, and who thereafter rescinds 
the sale because the hay is decayed 
and unmerchantable, has a right of 
action against the payee to recover 
the money as paid under a mistake 
of fact. 

And now, the Supreme Court of 
Mississippi in Russel v. Smith Grain 
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Co., decided in June, 1902,* adopts 
the rule of Landa vy. Lattin, and 
quotes with approval a large portion 
of the opinion in that case. It holds 
that the bank buying the draft and 
bill of lading is bound to comply 
with all the terms of the contract be- 
tween seller and buyer, and assumes 
all the liabilities of the seller under 
the contract of shipment. It says 
that the contrary cases “clearly fail 
to apprehend the true nature of this 
sort of transaction;’’ that “the 
courts which have taken the other 
view have dealt with half the tran- 
saction—not the whole of it. They 
have looked to the draft, not to the 
bill of lading. They have failed to 
give to every factor in the transac- 
tion its full significance, and to look 
through form to substance.” It 
might be said, in answer to this, that 
the Landa v. Lattin cases fail to ap- 
prehend the true nature of the tran- 
saction; that they deal with half the 
transaction and the wrong half; that 
they look to the bill or lading and 
not to the draft, ignoring the bank 
as commercial purchaser of a nego- 
tiable instrument and placing it in 
the category of a buyer and seller 
of merchandise which is not its true 
function, 


7- REPUDIATION OF LANDA V. LATTIN, 


Since the decision in Landa v. Lat- 
tin, its doctrine has been expressly 
repudiated by the supreme court of 
lowa in Tolerton v. Bank, decided in 
January 1901, 18 B. L. J., 194, 
where it was held that a bank which 
purchases a draft with bill of lading 
attached, and collects the amount 
from the drawee, is not a warrantor 


See p. 625, this number. 
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of the goods for the price of which 
the draft is drawn, and not liable to 
refund the whole or any portion of 
the amount collected, to such drawee, 
where the goods are defective. Re- 
ferring to Landa vy. Lattin and 
Finch v. Gregg, the court said : 


‘‘These decisions proceed upon the 
theory that the assignee stands in all 
respects in the shoes of his assignor, 
and to this broad doctrine we cannot 
agree. While the rights of such an 
assignee are to be measured by those 
of his assignor, his liability is not 
necessarily the same. On what theory 
can we say the bank is liable on a 
contract of warranty which it never 
made? The rule of the Landa Case 
is founded on the thought that the 
transfer of the draft and bill of 
lading to the bank amounted to 
a sale of the goods, and that the 
bank as a purchaser undertook to 
deliver the goods and carry out the 
contract of the seller with the buyer, 
and because of these facts it neces- 
sarily assumed the contract of war- 
ranty, although it may have been, in 
fact, ignorant that any warranty was 
made. We do not think, even as the 
proposition is thus stated, the pre- 
mises justify the conclusion. But the 
premises are not correct. The trans- 
action between the seller and the 
bank was not and could not be a 
sale of the goods, for they had al- 
ready been sold to the buyer, and it 
was the intention of all parties that 
such sale to the buyer should be con- 
summated by delivery. What was, in 
fact, done by the assignment of the 
draft and bill of lading was to trans- 
fer to the bank the seller’s right to 
the price, and to give it the posses- 
sion of the goods as security. Mani- 
festly, while the bank could collect no 
more than the assignor would have 
been entitled to, the character of its 
engagement was not such as to im- 
pose upon it any liability to the 
buyer which it did not expressly as- 
sume. * * * The two cases cited 
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stand alone in holding the purchaser 
of a draft with a bill of lading at- 
tached liable on a warranty made 
by the assignor, and the line of rea- 
soning pursued to reach this conclu- 
sion is so at variance with well- 
established elementary principles of 
law that we decline to accept the rule 
they announce.”’ 
8. CONCLUSION. 

In conclusion, then, we see that, no 
matter how contrary to established 
precedent or violative of elementary 
principles of law, decisions have been 
rendered in Texas, in North Carolina 
and in Mississippi (and with the 
same result in Alabama), holding 
that banks, which purchase drafts 
with bills of lading, succeed not only 
to the rights of the shipper, but as- 
sume all his liabilities under the con- 
tract of shipment; so that if the 
goods are deficient in quantity, de- 
fective in quality, or otherwise not 
according to contract, the bank is 
liable in damages for a breach of 
warranty, in exactly the same way 
as if it was the original seller and 
shipper. These decisions, which have 
the force of law in the states where 
rendered, affect every bank in the 
Union which advances money upon 
shipments to any of the Southern 
states in which this doctrine of lia- 
bility prevails; and unless prevent- 
ive contracts are made, many losses 
are in store for banks as the result 
of such adverse legal decisions. 

As a method of protection in the 
conduct of this branch of the bank- 
ing business, many banks which pur- 
chase drafts with bills of lading have 
adopted a form of stamp which they 
impress upon the purchased docu- 
ments. Shortly after the decision 
was rendered in the case of Landa 
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v. Lattin, Mr. W. H. Eagan, cashier 
of the First Nationai Bank of Hutch- 
inson, Kan., the bank involved in 
that decision, had a rubber stamp 
made, which has since been quite ex- 
tensively copied. The following is 
the form of stamp: 
NOTICE. 
This Bank hereby notifies 
all parties concerned that it 
is neither responsible for the 
quantity, quality or delivery 
of goods covered by this bill 
of lading or otherwise. 
First National Bank, 
Hutchinson, Kans. 


A New York bank stamps upon the 
back of its purchased drafts the fol- 
lowing: . 

NOTICE.—This Bank hereby 
notifies all concerned that it 
is not responsible either as 
principal or agent for the 
quantity, quality or delivery 
of goods covered by the bill- 
of-lading attached to this 
draft. (Name of Bank.) 


The following forms of stamp im- 
pressed upon bills of lading are in 
use by Texas banks: 

This Billof Lading is accepted 

on the condition that we are 

not responsible for any con- 

tract of the consignor and is 

endorsed and delivered with- 

out recourse on us. 

Fort Worth Nat’l Bank, 

Fort Worth, Texas. 


—NOTICE.— 

We hereby give notice to all 
parties concerned that this 
bank does not guarantee and 
will not be responsible for the 
quality, quantity and condi- 
tion of delivery of goods cov- 
ered by this Bill of Lading, 
or otherwise. 

FIRST NATIONAL BANK, 

Marshall, Texas. 
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MISSISSIPPI VALLEY TRUST COMPANY, ST. LOUIS. 


(OREMOST among the financial in- 
stitutions of the West which have 
stood so solidly behind the marvel- 
commercial and industrial ad- 
vancement of that great region dur- 
ing the past few years is the Miss- 
Valley Trust Company of 
St. Louis. Grasping the wonderful 
possibilities in store for the people 
of the vast empire known as the 
Mississippi Valley, under proper con- 
ditions of progress and development, 
this institution be- 
gan pouring a 
theretofore unused 
increment into the 
channels of trade 
and started the 
wheels of industry 
at a time when the 
business of the 
country was al- 
most at a stand- 
still. The first 
statement made 
by the Company, 
on December 31, 
1891, 15 months 
after its organization, showed that 
$1,500,000 of the authorized capi- 
tal stock of $3,000,000 had been 
subscribed and $750,000 paid 
in. 

During the year 1893, when the en- 
tire country was in the throes of one 
of the greatest financial panics of 
modern times, the subscription was 
raised to $2,600,000 and the amount 
paid in to $1,300,000. In the face 
of the awful gloom which had _set- 
tled over the land, and when the 
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issippi 





Jutius S. WaALsH, 
President. 


very antithesis of expansion was the 
order of the day, when strong insti- 
tutions were wa- 
vering and weaker 
ones were crumb- 
ling, this stalwart 
company threw its 
resources into the 
breach, transtorm- 
ed non-productive 
enterprises into 
paying posses- 
sions, restored the 
wasted energies of 
their owners, and 
helped on the pres- 
ent great wave of 
prosperity. 

That the Company’s share in the 
glory of that prosperity has been 
commensurate with its part in the 
country’s achievements is strictly in 
accord with the eternal fitness of 
things. It has sim- 
ply reaped as it 
has sown. The 
growth of the 
Company has been 
along those lines 
of solidity and se- 
curity which ever 
mark the progress 
of a truly great 
financial institu- 
tion. 

The following 
comparativestate 
ment, beginning 
with 1896, tells 
the story of advancement in a most 
forcible manner : 





BRECKINRIDGE JONES, 
First Vice-President 
and Counsel. 





James E. Broce, 
Secretary. 
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COMPARATIVE STATEMENT. 


Year. Sur. & Prof. 
December, 1896 . . . $ 611,963 
December, 1898 . 1,075,681 
December, 1900 3,923,218 - 
June, 1901 4,013,624 
April, 1902 4,335,084 


The development shown above is 
as substantial as it is magnificent. 
In five and a half years the surplus 
earnings of the institution have in- 
creased more than seven fold, in ad- 
dition to paying a 12 per cent divi- 
dend annually, while the deposits 

have increased more than six fold, 
and the total resources nearly five 
fold. Such progress means nothing 
short of absolute faith in the strength 
of the institution, as typified in the 
names of the men who conduct its 
affairs. 

In 1900 the full amount of the au- 
thorized capital was paid in, which, 
with the surplus and undivided prof- 
its, gives the company an available 
capital of $7,500,000, a strength in 
financial equipment which places it 
in the front rank of American insti- 
tutions of finance. 

In a comparative compilation in 
the Commercial and FinancialChron- 
icle of February 15, 1902, showing 
the relative standing of thirty-four 
leading trust companies having cap- 
ital and surplus in excess of $2,000,- 
000,and deposits of $10,000,000 and 
over, the Mississippi Valley ranks 
seventh as to capital and surplus, 
sixteenth as to deposits and fifth as 
to aggregate resources. 

It is the able handling of the vast 
sums within the company’s keeping 
and the judicious use of its capital- 
ized power which marks its career 
with some of the most productive re- 


Deposits. Resources. 
$ 3,327,167 $ 6,577,454 
7,759,412 11,913,413 
14,178,131 21,240,864 
19,155,599 26,359,240 
24,541,330 32,028,471 


sults of modern financiering. Chief 
among its latter-day transactions of 
importance are the financing of the 
ten million dollar Mexican Central 
collateral trust loan; the refunding 
of the indebtedness of the Suburban 
Railway, involving about $7,500,- 
000, together with improvements and 
betterments amounting to $1,500,- 
000; the purchase, for other parties, 
of the Interstate Car Transfer and 
the St. Louis Belt and Terminal 
Railway companies for several mil- 
lions of dollars; and the successful 
management of the Wiggins Ferry 
deal in the face of apparently insur- 
mountable difficulties. 

Besides conducting large opera- 
tions and financing enterprises of 
great magnitude, the manifold utili- 
ties of the company in public and 
private affairs are manifest on ever) 
hand. It provides adequate facilities 
for handling the vast estates which 
are the outgrowth of the city’s pros- 
perity, receives deposits, makes loans 
on city real estate and high-grade 
securities, buys and sells investment 
securities, manages, sells and rents 
real estate, and has one of the best 
equipped safe deposit departments 
and storage vaults in the country. 

The Company stands as one of the 
strongest financial and commercial 
institutions in the country. Its Board 
of Directors is drawn from the best 
elements of finance and _ trade, 
some of the gentlemen coimpris- 
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ing it being high in national re- 
pute as financiers and business men. 
And they are known for their sound 
conservatism as well as their success 
in business life. They are measured 
by the highest ideals in American 
commerce—enterprise, thrift and con- 
science. 

Following is the list: 

Elmer B. Adams, U. S. Dist. Judge. 

Williamson Bacon, President Tyler 
Estate. 

James E. Brock, Secretary. 

Murray Carleton, President Carle- 
ton Dry Goods Co. 

Charles Clark, Retired. 

Harrison I. Drummond, President 
Drummond Realty & Investment Co. 

Auguste B. Ewing, Retired. 

David R. Francis, President D. R. 
Francis & Bro. Commission Co. 

August Gehner, President Title 
Guaranty Trust Co. 

Geo. H. Goddard, Retired. 


S. E. Hoffman, Second Vice-Presi- 
dent. 


Charles H. Huttig, President Third 
National Bank. 

Breckinridge Jones, 1st Vice-Presi- 
dent and Counsel. 

Wm. F. Nolker, Treasurer St. Louis 
Brewing Association. 

Wm. D. Orthwein, President Wm. 
D. Orthwein Grain Co. 

H. Clay Pierce, President Waters- 
P erce Oil Co. 
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Joseph Ramsey, Jr., President \\a- 
bash R. R. Co. 

Moses Rumsey, President L. 
Rumsey Manufacturing Co. 

J. C. Van Blarcom, Vice-Presice 
National Bank of Commerce. 

Julius S. Walsh, President. 

Rolla Wells, Mayor of City ot s 
Louis. 

The management of the Company 
is in the hands of men of signal abil- 
ity, each with experience and training 
peculiarly fitting him for the work. 
Their skill is seen in the successful ca- 
reer of the institution. Through their 
guidance it has developed 
leader in the financial world. 

Following are the officers : 

Julius S. Walsh, President. 

Breckinridge Jones, 1st Vice-!’resi- 
dent and Counsel. 

Samuel E. Hoffman, 
President. 

James E. Brock, Secretary. 

Hugh R. Lyle, Assistant Secretary. 

Henry C. Ibbotson, 2nd Assistant 
Secretary 

Frank P. Hays, Bond Officer. 

Frederick Vierling, Trust Officer. 

Henry Semple Ames, 
Trust Officer. 

William G. Lackey, Assistant Trust 
Officer. 

Eugene H. Benoist, Real Estate 
Officer. 

Wilbur B. Price, Safe Deposit Othcer. 


into a 


2nd _ Vice- 


Assistant 
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BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the caretul 


atrention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


DRAFT 


AND BILL OF LADING. 


Bank perchasing draft and bill of lading for corn—Payment by drawee—Latter's 


right of recovery from purchasing 


bank because of defective quality 


of corn shipped—Attachment against National Bank. 


Russel v. Smith Grain Co. et al. 


, Searles et al. v. Same, supreme court of 


Mississippi, June 16, 1go2. 


A grain company in Little Rock, Ark., 
sold corn to a buyer in Mississippi. ‘The 
seller shipped only part of the corn and 
drew on the buyer for the price, and the 
draft and bill of lading were purchased 
by a national bank in Little Rock, 
and forwarded for collection to a Mis- 
sissippi bank, which collected the draft 
from the drawee. The Mississippi buyer 
had to purchase other corn, at a higher 
price, in place of that not shipped, and 
the portion shipped was defective in 
quality. He thus suffered a loss under 
his contract with the seller. The buyer, 
thereupon, brought suit by attachment 
against the Arkansas seller, the Little 
Rock national bank, and the Mississippi 
bank which still held the proceeds of the 
draft. A decree in favor of defendants 
is reversed. 

Held: 1. The Little Rock bank which 
purchased the draft and bill of lading was 
placed, as to the buyer, in the exact situa- 
tion in which its assignor stood, and was 
bound to comply with all the terms of the 
contract between buyer and seller. 

2. Rev. St. U.S. § 5242, which provides 
that no attachment shall issue against any 
national bank or its prope:ty before final 
judgment in any suit, is not violated by 
the present proceeding, for the national 
bank in this case must be regarded as a 
mere intervening claimant to the fund, 
and it is a misconception to say that the 
bank was attached within the meaning of 
the United States statute. 


Appeal from chancery court, 
county; W. C. Martin, Judge. 

Two separate suits by A. G. Russel and 
Searles Bros. against the Smith Grain 
Company and others, 
favor of defendants, 
appeal. Reversed. 

Searles Bros. filed a bill in the chancery 
court of Warren county, in attachment, 
under section 486 of the Code of 1892, 
against the Smith Grain Company and the 
Exchange National Bank, both of Little 
Rock, Ark., and the Merchants’ National 
Bank and the Vicksburg Bank, of Vicks- 
burg, Miss., in which they allege that 
they purchased a lot of corn from the 
Smith Grain Company at a fixed price; 
that only a part of the corn was shipped; 
and that, in order to supply their custom- 
ers, they were compelled to go into the 
market and buy other corn at a higher 
price; that the corn shipped them was de- 
fective in quality, whereby they suffered 
loss; that for the corn shipped them the 
Smith Grain Company drew on them for 
$364 in favor of the Exchange National 
Bank, and that they paid said draft through 
the Vicksburg Bank. They allege, fur- 
ther, that on a different date they bought 
other corn, and suffered losses in the 


Warren 


From decrees in 
the complainants 
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same way as above averred, and that the 
Smith Grain Company drew on them, 
through the Exchange National Bank, 
for $245.22, which was paid through the 
Merchants’ National Bank of Vicksburg; 
that the proceeds of the two drafts were 
in the possession of said banks The 
prayer was for judgment against the de- 
fendants, and that the money in the said 
banks, or so much as might be necessary 
to cover amount due them, be turned 
over to them, and that the Exchange Na- 
tional Bank be required to come into 
court, and show cause why said order 
should not be made. The Vicksburg 
banks answered, admitting that they held 
the money which was collected on the 
drafts attached to the bills of lading on 
the shipment of corn to complainants, 
which were payable to the Exchange Na- 
tional Bank of Little Rock, Ark., and 
offering to pay the money into court to 
await the determination of the matter by 
the court. The Smith Grain Company did 
not answer the bill at all. The Exchange 
National Bank answered, setting up that 
it was a purchaser of the corn in good 
faith, for value, without notice of any con 
tract between complainants and the Smith 
Grain Co. or any failure of the latter to 
carry out its contracts with complainants; 
further, that it was a national bank within 
the meaning of section 5242 of the Re- 
vised Statutes of the United States, and 
that under that section this attachment 
suit could not be maintained against it, 
and that the court was without jurisdic— 
tion to determine their rights in the mat- 
ter. Testimony was taken to show com- 
plainants’ losses under the contratts with 
the Smith Grain Company as alleged in 
the bill. ‘he court, on final hearing, dis- 
missed the bill as to all the defendants. 
From that decree complainants appealed. 
The same issues are involved in the case 
of A. G. Russel against the Smith Grain 
Company. 
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WHITFIELD, C J. Thiscase falls within 
Miller v. Bank, 76 Miss. 84, which is in 
accord and supported by Landa v. Lattin, 
19 Tex. Civ. App. 246; Bank v. White, 
65 Mo. App. 679, and Finch v. Gregg, 
126 N. C. 176. We especially refer to 
the reasoning in Landa v. Lattin as thor- 
oughly sound. There are cases to the 
contrary of our view, but they clearly fail 
to apprehend the true mature of this sort 
of transaction. The bank buying the 
draft and bill of lading is bound to com- 
ply with all the terms of the contract be- 
tween seller and buyer. It is placed, as 
to the buyer, in the exact situation in 
which its assignor stood. We quote, to 
adopt, the following from the Texas 
court of civil appeals: 

“The banks know that shipments of 
this character are seldom made without 
some understanding between the original 
assignor and the original assignee (the 
person to be notified). * * *® The real 
inquiry is as to what effect should be 
given to this transaction, so far as it re- 
lated to the rights of appellant Landa 
under the contract between him and 
Lattin Bros. The correct rule con- 
cerning the rights of a purchaser or an 
assignee by the transfer of a bill of lading, 
and the quasi quality of negotiability 
of such instruments, is thus stated in the 
fourth volume of the second edition of 
the American and English Encyclopedia 
of Law (page 549), where it is said: 
‘While the transfer of bills of lading may 
pass the title to the goods, unless the 
common law has been modified by statute, 
these instruments are not negotiable, in the 
sense in which that term is applied to bills 
and notes and other negotiable instru- 
ments of a like character. Although it has 
sometimes been said that a bill of lading 
is negotiable, nothing more is meant by 
this than that the transfer of the bill of 
lading passes to the transferee the title 
of the transferrer to the goods described 
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therein. Negotiability may be predicated 
of bills of exchange and promissory notes 
because they are representatives of money, 
which is itself negotiable to the extent 
that it cannot be reclaimed from any one 
who receives it in good faith, for value. 
On the other hand,.bills of lading do not 
stand as representatives of money, but of 
the goods therein described, and as chat- 
tels are not negotiable, that quality can- 
not be given to the symbol; no greater 
effect can be given to the transfer of the 
symbol than to that of the thing which it 
represents. The transfer of a bill of lad- 
ing, then, by the person in possession of 
the instrument, can give no higher title 
than would the transfer of the property 
itself by the same person. Hence it may 
be stated as a general rule that, where 
bills of lading are made negotiable by 
statute, the holder of a bill of lading, in 
the absence of either title to the goods or 
authority to transfer them in himself, 
cannot, by a transfer of the instrument, 


pass the right of property in the goods, 
even to a bona fide purchaser, for value; 
he can convey no greater rights than he 


himself has.”. The supreme court, in sup- 
port of the text, in the case of Shaw v 
Bank, ror U. S. 557-564, says: ‘The 
funciion of that instrument (bill of lading) 
is entirely different from that of a bill or 
note. It is nota representative of money, 
used for the transmission of money or for 
payment of debts or for purchases. It 
does not pass from hand to hand as bank 
notes or coin. It is a contract for the 
verformance of a certain duty. True, it 
is asymbol of ownership of the goods 
covered by it, representative of those 
goods. * * * Bills of lading are re- 
garded as so much cotton, grain, iron, or 
other articles of merchandise. The mer- 
chandise is very often sold or pledged by 
the transfer of the bills which cover it. 
They are, in commerce, a very different 
thing from bills of exchange and promis- 
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sory notes, answering a different purpose 
and performing different functions, It 
cannot be, therefore, that the statute 
which made them negotiable by indorse- 
ment and delivery, or negotiable in the 
same manner as bills of exchange and 
promissory notes are negotiable, intended 
to change totally their character, putting 
them in all respects on the footing of in- 
struments which are the representatives 
of money, and charge the negotiation of 
them with all the consequences which 
usuaily attend or follow the negotiation 
of bills and notes. Some of these conse- 
quences would be very strange, if not im- 
possible; such as the liability of indorsers, 
the duty of demand ad diem, notice of 
non-delivery by the carrier, etc., or the 
loss of the owner's property by the fraud- 
ulent assignment of athief”’ * * * But 
a different principle, we think, governs 
this case. Here, the First National Bank 
of Hutchinson purchased from the con- 
signor, before delivery to the appellant, 
the wheat in question, and knew at the 
time that the wheat was not paid for by 
the appellant, and undertook to deliver 
the same to him, and in effect carry 
out the contract which had been entered 
into between the appellant and Lattin 
Bros. The Hutchinson bank, as the pur- 
chaser from Lattin Bros., the original 
consignors, acquired against Landa no 
greater right in the property or shipment 
than that possessed by the vendors of the 
bank, and, between the latter and the 
consignors, it is charged with the same 
defense that could be urged where the 
contract was sought to be enforced be- 
tween these parties. 

‘* Now the bank, when, by a transfer of 
the bills of lading to it by Lattin Bros., it 
acquired the right to the property they 
represented, could enforce against the 
purchaser thereof no greater right than 
that possessed by its vendors. It ac- 
quired title to the property in its then 
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condition, and, if it was wheat of a dam- 
aged or defective quality, the fact that it 
supposed that it was worth the amount of 
money paid therefor to Lattin Bros. did 
not convert it into wheat of a superior 
quality, nor authorize them to demand 
from Landa, upon a tender of the wheat, 
payment of the full sum it was out by the 
transaction. When the bank purchased 
the wheat, it was substituted to the same 
rights, and no more, possessed by the 
vendors to enforce against Landa the con- 
tract entered into between him and Lattin 
Bros.; and, if it had sought to enforce the 
contract by action, it could only do so 
charged with its burdens, and Landa 
could have in defense asserted any breach 
thereof that he could have urged against 
Lattin Bros. The bank in this case reaped 
the benefit of the contract in this: that, 
upon presentation to Landa of the bills 
of lading, it received the full amount due 
under the contract for a shipment of 
sound wheat. Landa, before payment, 
did not have an opportunity to inspect the 
wheat, and only discovered its damaged 
condition thereafter. The bank, in this 
way electing to reap the benefit of the 
contract existing between Lattin Bros. 
and appellant, became bound by it; and 
as it was the owner of the wheat, and un- 
dertook to carry out the contract, it as- 
sumed the same position in relation to 
the transaction as its vendors. It enjoyed 
no greater rights, and occupied its posi- 
tion charged with the demands that could 
have been urged against its vendors for a 
breach of the contract, The facts, be- 
yond dispute, show clearly that there was 
a breach of the contract. Lattin Bros. and 
the Hutchinson Bank, which succeeded 
to their rights under the contract, deliv- 
ered to the appellant wheat in a damaged 
condition when the contract called for 
sound wheat, and the bank received there- 
for payment for sound wheat. This pre- 
sents a clear case of a breach of warranty 
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as to the quality of the article purchased; 
and because the bank, in purchasing from 
Lattin Bros., may not have known of the 
inferior quality of the article purchased, 
would not, in its undertaking to per. 
form the contract with Landa, justify 
it in imposing upon Landa wheat of a 
quality different from that called for in 
the contract. The court in the case of 
National Bank of Commerce v. Merchants’ 
Nat. Bank, 91 U. S, 98, says: ‘ That the 
holder of a bill of ijading, who has become 
such by indorsement, and by discounting 
the draft drawn against the consigned 
property, succeeds to the situation of the 
shipper, is not to be doubted. He has the 
same right to demand acceptance of the 
accompanying bill and no more. If the 
shipper cannot require acceptance of the 
draft without surrendering the bill of 
lading, neither can the holder. Bills of 
lading, though transferable by indorse. 
ment, are only quasi negotiable. 1 Pars. 
Shipping, 192; Blanchard v. Page, 8 Gray, 
297. The indorser does not acquire a 
right to change the agreement between 
the shipper, which was not in the power 
of the drawer and consignor.’ Bank vy. 
White, 65 Mo. App. 697, was a case where 
a manufacturer of lumber and shingles 
sold and shipped to a dealer a car load of 
shingles, and at the same time drew a 
draft on the purchaser, with a bill of lad- 
ing attached, and assigned the same to 
plaintiff, the banking company. When 
the shingles arrived, they were found to 
be of inferior quality, and the purchaser, 
the defendant, refused to pay the draft. 
Thereupon, the bank sued him for the en- 
tire amount of the draft. The purchaser 
interposed his defense; and, from the 
brief of appellant in the report of the 
case, it appears that the bank contended 
that it acquired the bill of lading, and be- 
came the purchaser of the shingles, in the 
due course of trade, for a valuable con- 
sideration, unaffected by the contract un- 
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der which they were purchased by the 
defendant. The court, in-supporting the 
contention of the defendant, says: ‘We 
can discover no prejudicial error in the 
trial of this case; since, too, substantial 
justice has been done, the judgment will 
not be disturbed. Plaintiff’s counsel are 
right in the contention that when the bank 
took an assignment of the draft and bill 
of lading from the company—whether as 
an absolute purchase or as collateral se- 
curity—it became vested with the title of 
the property. From that time on, plain- 
tiff occupied the same relation toward the 
shingles then in transit that the lumber 
company did before the bill of lading was 
transferred. ‘The assignment of the bill 
of lading operated as a symbolical deliv- 
ery of the property covered by it. How- 
ever, the rights of White, the consignee, 
were not impaired or disturbed by the 
change of ownership in the property. He 
was left with the same defense as against 
the plaintiff bank that he would have 
against the lumber company.’ 

‘* Now, from these views, the conclusion 
is reached that the First National Bank 
of Hutchison, in becoming the owner of 
the wheat and undertaking to deliver it to 
Landa, became responsible for the per- 
formance of the contract which had been 
entered into between the latter and Lattin 
Bros. They could not by delivery of the 
wheat, and electing to reap the benefits of 
that contract, and demanding the payment 
of the sum called for, and receiving the 
same, take the position that they were not 
parties to the contract between appellant 
and Lattin Bros., and that in acquiring 
title to the wheat they became purchasers 
thereof unaffected by the burdens of the 
contract. The facts and circumstances 
show that the bank undertook its per- 
formance, and, such being the case, they 
had no greater rights against Landa than 
were possessed by Lattin Bros. The in- 
jury to the appellant is in part traceable 
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to the conduct of the bank in delivering 
to the appellant, and exacting payment 
therefor, wheat of a damaged and defec- 
tive quality ; and, upon a discovery of the 
defective quality of the wheat by Landa, 
a cause of action arose in his behalf 
against the bank, to recover from it the 
damages he had sustained by reason of 
the wroag imposed upon him in delivering 
to him, and exacting from him payment 
for, damaged wheat. * * * The in- 
convenience to which banks may be put, 
in the manner in which commercia! trans- 
actions with its customers may be affected, 
by the rule announced in this opinion, isa 
question with which we are very little con- 
cerned, as we apprehend that the prin- 
ciples of law that would apply to individ- 
uals in dealing in transactions of this 
character would also apply to banks in 
dealing with their customers. The appel- 
lees, on this branch of the case, in their 
brief say: ‘Ii the banker had to examine 
the contract between the original shippers 
and purchaser of the goods, to see and 
know its terms, and then examine the 
cargo, to see if it complied with the 
terms of the original contracting parties, 
upon penalty of being held liable for 
some real or imagined defect therein, we 
fancy that there would be very little busi- 
ness of this kind carried on by the banks.’ 
The diligence required of banks in taeir 
efforts to protect themselves for the 
money advanced to their customers 
should extend to an inquiry as to the 
value of articles upon which they make 
their advances. It was a matter of slight 
inconvenience to this bank to have made 
investigations as to the quality of the 
wheat which it purchased from Lattin 
Bros., and as to the terms o¢ the contract 
between Lattin Bros. and appellant. It 
could not, by relaxing diligence in this 
respect in the purchase of wheat in a 
amaged condition, by paying therefor a 
price for sound wheat, impose its want of 
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caution by exacting from him payment 
for sound wheat. Landa was only re- 
sponsible for the character of the wheat 
which was actually delivered to him; and 
this was of an inferior quality and in a 
damaged condition. The bank, which 
because of it was imposed upon by Lattin 
Bros. would not have the right to likewise 
impose upon Landa. The duty of the 
bank to exercise diligence to protect and 
guard its interests in a transaction of this 
character is as great as would be the case 
in a bank advancing or loaning money 
upon a security offered by a borrower. 
Except in cases of the purchase of nego- 
tiable paper, or advancing money upon 
paper of that character, a bank, or any 
one else advancing money upon a con- 
tract which its customer may have with 
another party, would be put upon inquiry 
to ascertain the terms of that contract 
and the extent of the right of its customer 
thereupon; and the bank, in dealing with 
one claiming under such a contract, and 
as to the articles it represents, could not, 
because it was ignorant of its true terms 
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and the rights of the other party, enlarge 
the responsibility of that party, and im- 
pose upon him a liability different 
that called for in the contract.” 

We think the courts which have taken 
the other view have dealt with half the 
transaction—not the whole of it. They 
have looked to the draft, not to the bill 
of lading. They have failed to give to 
every factor in the transaction its full 
significance, and to look through form to 
substance. . 

This is no attachment against a na- 
tional bank, in any proper legal view, 
The case is in chancery. All the parties 
are before the court for the adjustment 
of all the equities. The national bank is 
a mere claimant of the fund; intervening 
as such claimant, and preferring its claim. 
Being in equity, the equities can all be 
adjusted and the rights of all parties pro- 
tected. It is a misconception to say that 
the national bank is in this proceeding 
attached, within the meaning of the 
United States statute relied on. 

Reversed and remanded. 


[rom 


DUAL OFFICIAL RELATION. 


People’s Sav. Bank v. Hine, supreme court of Michigan, June 24, 1902. 


The president of a coal company was 
cashier of plaintiff bank. One Hine exe- 
cuted a note to the coal company for 
coal, and the bank discounted the note 
for the coal company in the regular course 
of business. Hine had a good defense to 
the note against the coal company by 
reason of non-delivery of coal. The 
question was whether, under the circum- 
stances, the bank was chargeable with 
the knowledge of its cashier who, as 
president of the payee, was acting in a 
dual capacity. Judgment is given for 
the bank, it being 


Held: The bank is not chargeable 
with notice of a defect in the note because 
the president of the payee is also cashier 
of the bank. The reasoning in Bank v. 
Montgomery, 126 Mich. 327, decides the 
present case. There the cashier of a 
bank obtained notes by fraud and then 
had them discounted with the bank. The 
bank had no knowledge of the fraud ex- 
cept the knowledge of the cashier, and 
that knowledge, it was held, was not im- 
putable to the bank, because the cashier 
represented himself only when the paper 
was discounted. 





LEGAL DECISIONS. 


PROMISSORY NOTE. 


Clause authorizing extension of time of payment destroys 


negotiability—Indorser’s 


liability on non-negotiable note. 


Matchett v. Anderson Foundry and Machine Works, appellate court of Indiana, 
May 27, 1902. 


A note which, by its terms, permits the 
holder to extend its time of payment, 
although payable in a bank of this state, 
is not negotiable, but subject to all de- 
fenses that the maker or indorser may 
have against the holder. 

One who indorses and assigns such a 
note warrants the liability and ability of 
the maker to pay it, and is bound on his 
warranty, if due diligence is used by the 
holder, which requires that action be com- 
menced against the maker, and the note 
reduced to judgment at the earliest pos 
sible time after it falls due. 


Action by James H. Matchett, holder, 
against the Anderson Foundry and Ma- 
chine Works as indorser, and against the 
makers, of certain promissory notes. The 
notes were payable at a bank in the state 
—a requisite of negotiability in Indiana— 
but contained a clause waiving all de- 
fenses on the ground of any extension of 
the time of their payment that may be 
given by the holder or holders to the 
drawers, or the indorsers, or either of 
them. The action was not commenced 
until several years after the last note ma- 
tured, 

A demurrer of the defendant indorser 
to the complaint was sustained. On ap- 
peal, 

Held: 


The trial court properly sus— 
tained the demurrer to the complaint. 
Each of the notes sued on contained the 


following stipulation, viz: “The draw- 
ers and indorsers severally waive present- 
ment for payment, protest, and notice of 
protest, and nonpayment of this note, and 
all defenses on the ground of any exten- 


sion of the time of its payment that may 
be given by the holder or holders to them 
or either of them,” In the case of Glid- 
den v. Henry, 104 Ind. 278, the supreme 
court of this state first held that a note 
which, by its terms, permitted the holder 
to extend its time of payment, although 
payable in a bank of this state, was not 
commercial paper, and negotiable as an 
inland bill of exchange, but was subject 
co all defenses that the maker or indorse: 
might have against the holder. To the 
same effect, see, also, Oyler v. McMurray, 
7 Ind. App. 645; Bank v. Fraze, 9 Ind. 
App. 151; Clark v. Trueblood, 16 Ind. 
App. 98; Mitchell v. St. Mary, 148 Ind. 
111; Woodbury v. Roberts, 59 Iowa, 348; 
Smith v. Van Blarcom, 45 Mich. 371. 
The notes in suit not being governed by 
the law merchant, appellee, by its in- 
dorsement and assignment thereof, war- 
ranted “the liability and ability of the 
maker to pay it, and is bound, if due dili- 
gence be used by the holder, to make 
good his warranty of the maker's ability 
to pay.” Clark v. Trueblood, supra; 
Huston v. Bank, 85 Ind. 21; Pool v. 
Anderson, 116 Ind. 88. in order to hold 
appellee liable, it was the duty of the 
appellant to use the same diligence that 
a prudent man would use in collecting his 
own debt. Our courts have uniformly 
held that the proper diligence in cases of 
this character is that suit must be brought 
against the makers of the note at the next 
succeeding term after the note falls due, 
in order to fix the liability of the indorser, 
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Odam v. Beard, 1 Blackf. 191; Macy v. 
Hallingsworth, 7 Blackf. 349; Spears v. 
Clark, 3 Ind. 296; Craft v. Dodd, 15 Ind. 
380; Miller v. Deaver, 30 Ind. 371. This 
rule was, to some extent, changed after 
the enactment of our present statute, 
which authorizes the commencement of 
suits during term time; and in the case 
of Thompson v. Campbell, 121 Ind. 398, 
it was held that due diligence, under the 
facts therein stated, would require that 
the action be commenced and the note 
reduced to judgment at the earliest pos- 
sible time. Appellant had full control of 
the notes. Appellee, by the indorsement, 
lost all control over them. He could not 
protect himself in any way by any action 
he might take. It is largely for this rea- 
son that the law makes it the duty of the 
holder of the note, if he wishes to make 
the indorser liable to him upon the in- 
dorsement, to use that diligence which a 
vigilant creditor would ordinarily employ 
to protect himself from loss where the 
debt is the bare obligation of the maker. 
Hoffman v. Bechtel, 52 Pa 190; Thomp- 
son v. Campbell, supra. The complaint 
shows that suit was not commenced on 


LAW JOURNAL. 


either of the notes in controversy until 
several years after the last one of the 
series became due. The complaint falls 
far short of showing diligence upon the 
part of appellant, or excuse for the want 
of it. But appellant insists that the stipu- 
lation in the note which gave him the 
right to extend the time of payment 
without releasing the appellee takes him 
without the general rule of diligence as 
announced by the courts. The rule re- 
mains the same. If the privilege of 
extending the time of payment is exer- 
cised by the holder, the note thereby does 
not become due until the time of the ex- 
tension has expired. The duty of the 
holder after the note is due remains the 
same. If appellant ever extended the 
time of payment of the notes so that they 
did not become due until the term of 
court at which this action was com- 
menced, his complaint does not divulge 
the fact. An indefinite extension of the 
time of payment, or more than one exten- 
sion, and that for a definite time, is not 
justified by the language 
Brandt, Sur. § 346. 

We find no error, 


employed. 


Judgment affirmed. 
2 > 





CANCELLATION OF JUDGMENT AGAINST INDORSER. 


First National Bank of Somerville v. Hoffman et al., supreme court of New Jersey, 
June 9, 1902. 


Plaintiff bank, the holder of a promis- 
sory note, obtained a judgment thereon 
against the maker and indorsers. An 
indorser, prior to the last, paid the judg- 
ment to the bank and took an assign- 
ment. Thereupon the last indorser ap- 
plied to the court that the judgment 
should be cancelled against him. 


Held: The judgment must be can- 
celled against the last indorser. The prior 
indorser having paid the note, cannot 
hold it against the last indorser. As be- 
tween them, the latter is not liable upon 
‘the note; nor can the prior indorser 
enforce the judgment against the last 
indorser. 





LEGAL DECISIONS. 


ACCOMMODATION 


INDORSER. 


Liability on note—Want of consideration no defense—Waiver of protest—Consent 
to disposition of collaterals. 


Bankers’ lowa State Bank v. Mason Hand Lathe Co., etal., Supreme 
Court of Iowa, May 22, 1902. 


1. While want of consideration to an 
accommodation indorser of a note, is a 
good defense between him and the accom- 
modated party, it is no defense as against 
a purchaser for value, even with knowl- 
edge of all the facts. 

2. Facts held to show a waiver of pro- 
* test before the maturity of the note. 

3. Where collaterals of the maker of a 
note are disposed of by the holder, as 
proposed by the maker, an accommoda- 
tion indorser who has consented to the 
proposed disposition, cannot complain be- 
cause full value was not realized, or all 
the proceeds collected. 


Appeal from district court, Polk coun- 
ty; C. P. Holmes, Judge. 

The Mason Hand Lathe Company, be- 
ing indebted to the plaintiff, and desirous 
of borrowing more money, executed to W. 
E. Mason its note of $3,000, dated June 
15, 1894, payable in one year, with inter- 
est at 8 per cent, per annum, and to se- 
cure payment executed to him a chattel 
mortgage covering its property. He 
then indorsed the note in blank to puain- 
tiff, accompanying it and the mortgage 
with a letter, in which he wrote: 


“I wish to deposit it as security for any 
obligation that may be due, or that here- 
after may become due, by J. F. Mason, 
as manager of the said Hand Lathe Co.” 


Thereafter four notes were executed to 
the plaintiff by the company, per J. F. 
Mason as Manager, on which $1,650 was 
due December 20, 1894. Judgment by 


default was entered agaiast the company. 
After trial, judgment for the amount 


stated was also rendered against W. E. 
Mason, who appeals. Affirmec. 


Lapp, C. J. The note of $3,000 was 
executed by the Mason Hand Lathe Com- 
pany to W. E. Mason without considera- 
tion. In taking it and indorsing it to the 
plaintiff, he acted solely for the accommo- 
dation of the company, whose manager 
was his brother, and this was known to 
the bank. The object was to furnish col- 
lateral security for obligations of the com- 
pany existing and thereafter to be exe- 
cuted. The good faith of the bank is not 
questioned, and, as the notes of the com- 
pany to it were renewed and times of 
payment extended after indorsement of 
the note by defendant to the bank, a val- 
uable consideration was paid. This being 
true, it is immaterial whether the note to 
or indorsement by W. E. Mason was based 
on a consideration running from or to 
him, The entire purpose of the transac 
tion was to enable the company, the payor, 
to negotiate it as collateral security for 
its obligations, existing or to be executed. 
This was for the accommodation of the 
company, not of the bank. As said in 
Winters v. Insurance Company, 30 lowa, 
172: ‘*This was the usual course of busi- 
ness. It is a common practice fora 
party for whose benefit accommodation 
paper is made to execute his note to his 
accommodation indorser, to obtain his in- 
dorsement in blank, and then negotiate 
the paper himself.” 

The very object of the accommodation 
indorser in such acase is to loan his 
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credit, and, while want of consideration 
might be pleaded as a good defense be- 
tween him and the person sought to be 
accommodated, it is no defense as against 
a third person purchasing in good faith, 
for value, even though with knowledge 
of all the facts. The law is perspicuously 
stated by Wright, J., in Jones v. Berry- 
hill, 25 Iowa, 289: “The general rule is 
that, if a party takes paper knowing that 
it is open to the defense of a want of con- 
sideration against the original payee, the 
defendant may interpose such defense as 
effectually as though the note or paper 
had not been transferred. An exception 
to this rule, however, is found in the case 
of accommodation paper. The indorser, 
in such a case, intends to lend his credit 
to one who pays nothing. Inthe hands of 
one thus accommodated, the defense of a 
want of consideration is perfect. In the 
hands of a third person, even with full 
knowledge of a want of consideration, 
who purchases in good faith, for value, 
the defense no longer obtains, for he 
bought and took it upon the faith of the 
credit thus loaned. And without this ex- 
ception, or rule, rather, accommodation 
paper would be of little use in the com- 
mercial world.” 

2. The note was not protested at ma-— 
turity, but plaintiff pleaded this was 
waived, and introduced in evidence the 
following paper: 


‘Des Moines, Iowa, June 15th, 1895. 
For value received, I hereby guaranty the 
payment of the following described note 
at maturity, or at any time thereafter, and 
as indorser thereof waive demand, pro- 
test and notice of protest: Note of 
Mason Hand Lathe Company for $3,000, 
dated June 15th, 1894, and due in 1 year 
from date, with interest thereon at the 
rate of 8 per cent. per annum, and pay- 
able to the order of W. E. Mason. 

“Wm E. Mason.” 


According to defendant's recollection, 
this was executed a long time after the 
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note matured. In this we are inclined to 
think him mistaken. On the 12th of 
June, 1895, he wrote from Chicago, I!I. to 
the cashier of the bank: 


“My brother, Mr. J. F. Mason, wil! be 
in Des Moines within a few days, and has 
arranged to sell the property of the Hand 
Lathe Company, and take care of your 
note, and I hope you will have no further 
trouble nor delay in the matter. I will 
waive protest on the note.” 


Upon the receipt of this letter, which 
was before the note became due, the at- 
torney of the bank dictated the above 
formal waiver, and it, with letter, was 
mailed to the defendant; and the cashier 
testified said waiver, duly signed, was re- 
turned to the bank June 1g, 1895, in an 
envelope postmarked in Chicago the day 
previous. If so, it must have been signed 
not later than the 18th day of June, the 
last day of grace. This view is somewhat 
corroborated by appellant’s subsequent 
promises of payment in letters to 
the bank and orally to its attorney, 
thouga these are explainable on the theory 
of a supposed liability on the guaranty. 
Clearly, he intended to make the waiver 
effective, and, in view of its date and his 
knowledge as a lawyer of precisely what 
was necessary, we think that intention 
was accomplished. 

3. Considerable of the property cov- 
ered by the mortgage was sold, and the 
proceeds applied on the indebtedness to 
plaintiff. The remainder was shipped to 
Chicago under the agreement to remit to 
J. F. Mason as disposed of, and his oral 
promise to apply the proceeds on the 
mortgage. Nothing had been received 
from this at the time of the trial. But 
whatever was done was with defendant's 
consent, as, upon being informed by plain- 
tiff's attorney of his brother’s proposal to 
sell the property and asked his wish, he 
responded “that whatever they say in re- 
gard to the matter is all right, as this is 
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purely a matter of accommodation on my 
part.” Having consented to the disposi- 
tion as proposed by those in the control 
of the company, he is not in a situation 
to complain because full value was not 
realized, or all the proceeds collected. 
The decree requires delivery to the de- 
fendant of all collaterals held by the bank 
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as security for its indebtedness upon pay- 
ment by him. Regardless of whether 
these were tendered during the trial, this 
is all he is entitled to. As we find de- 
fendant liable as indorser, it is unneces- 
sary to determine whether he might also 
be held as guarantor. 
Affirmed. 


EFFECT OF ERASURE OF SURETY’S NAME ON BANK BOND OF 
INDEMNITY. 


Cass Co, v. American Exchange State Bank of Buffalo and others, supreme court of 
North Dakota, May 8, 1902. 


Defendants signed a bond to indemnify 
the county of Cass on account of the 
designation of the Exchange Bank of 
Buffalo as a depository of county funds, 
under section 1941, Revised Codes, which 
requires such bond to be signed by 
not less than five freeholders and to be 
approved by the county commissioners. 
The bond was circulated for signatures 
by an agent of the principal in the bond. 
There was no express agreement or un- 
derstanding either as to the particular 
persons or as to the number of persons 
who were to sign such bond. After six 
had signed, the name of Jones, who was 
the fifth signer, was erased by the agert, 
without notice to, or consent by, the 
four persons signing first, and without 
notice to, or consent by Bullamore, who 
was the sixth signer and who signed the 
bond before the name of Joneswas erased. 
At the time of such erasure by the agent, 
the bond was not completed. The names 
of the signers had not been inserted in 
the body of the bond, nor had all the 
Signatures thereto been obtained. The 
erasure was made by drawing a red-ink 
line through the name and was plainly 
discernible. The agent intended to pro- 
Cure two more sureties beside the six who 
had signed when the name of Jones was 


erased before presenting the bond for 
approval by the commissioners. After 
the erasure of Jones’s name, four other 
sureties signed the bond, It was then 
presented to the commissioners for ap- 
proval and was approved. Held, 

1. That the four signers of the bond 
whose signatures precede that of Jones, 
signed the bond without reference to the 
signature of Jones or Bullamore. There- 
fore, such four signers are liable upon 
the bond despite such erasure. 

2. That Bullamore, the sixth signer, 
who signed next after Jones and before 
the erasure of Jones’s name, and who did 
not consent to the erasure, is not bound 
as surety. 

3. That the four persons signing after 
the erasure, and with knowledge thereof, 
are estopped from claiming prejudice by 
reason of such erasure. 

4. The erasure of the name of Jones 
was such a patent fact as to put the com- 
missioners on inquiry as to the circum- 
stances connected with the erasure. Such 


inquiry would have disclosed the fact that 
Builamore, the sixth signer, was preju- 
diced by the erasure and therefore re- 
leased from liability. Hence it must be 
presumed that the commissioners ap- 
proved the bond with knowledge of his 
release. 
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CHECK. 


Forgotten deposit—Depositor’s signature to check therefor, fraudulently obtained by 
assistant cashier and outsider—Payment by bank—Non.liability of bank 
to depositor. 


Jones v. First National Bank of Lincoln, supreme court of Nebraska, May 21, 1902. 


One Jones had had, for many years, a 
deposit of $2,600 in a bank to his credit 
as ‘* John T Jones, city treasurer,” which 
he had forgotten all about. The assistant 
cashier of the bank, who was about to 
leave the institution, conspired with an 
attorney, who negotiated with Jones and 
in consideration uf $100 paid to him and 
an equity in certain property, obtained 
the latter’s signature to a paper, the na- 
ture, contents and effect of which he did 
not know, and was not to know, but which 
proved to be a check for the full amount 
of the deposit, upon which the attorney 
received the money from the bank. ‘The 
attorney gave the assistant cashier $650 
and kept the balance. 

{In an action by Jones againt the bank 
to recover the amount of the deposit, the 
bank had judgment. It is held: 

1. The acts of the assistant cashier, 
away from its place of business, being 
outside the scope of his authority, did not 
bind the institution, and the bank is not 
chargeable with notice, nor bound by the 
knowledge of its assistant cashier in such 
a Case. 

2. It appeared that the check was 
signed ‘‘John T. Jones,” and that the 
lawyer, after obtaining it, added the word 
‘*treasurer.” While the bank might have 
been charged on the theory of having 
paid an altered check, the court holds 
that the plaintiff cut himself off from any 
such cause of action before the suit was 
tried, having, in a prior suit against the 
attorney, elected to treat the check as 
valid and payment to the attorney author- 
ized thereby. 


Commissioner's opinion. 
No. 2. 


Department 
Error to district court, Lancaster 
county; Cornish, Judge. 


Action by John T. Jones against the 
First National Bank of Lincoln. Judg- 
ment for defendant, and plaintiff brings 
error. Affirmed. 


Pounb, C. This cause grows out of 
the transaction already before the court 
in Jones v. Stewart (Neb.) 87 N. W. 12. 
Plaintiff’s case, as stated by his counsel, 
is that on November 14, 1892, he had 
some $2,600 on deposit in the defendant 
bank, which had remained there many 
years, and of which he was entirely igno- 
rant; that shortly before said date the 
assistant cashier of the bank disclosed 
the fact to one Stewart, an attorney at 
law, with a view to obtaining possession 
of the money; that thereupon said Stew- 
art entered into negotiations with plain- 
tiff which resulted in the curious transac- 
tion involved in Jones v. Stewart, whereby 
Jones, in consideration of $100 in cash 
and the equity in ‘certain city property, 
signed a paper, the nature, contents, and 
effect of which he did not know and was 
not to know, but which proved to be a 
check for the full amount of said deposit. 
Stewart drew out the money on this 
check, and gave $650 thereof to his in- 
formant. We think the evidence makes 
it reasonably certain that Miller, the as- 
sistant cashier, had left the bank on Oc- 
tober 12, 1894, and was not in its employ 
at the time of ihe transaction in question. 
But one witness, a former employe of the 
bank, testified, not very positively, that 
he was employed until the end of Novem- 
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ber of that year. Assuming that this 
would be sufficient to sustain a finding by 
a jury, we shall proceed upon the theory 
that Miller was still employed and was 
assistant cashier at the time. Stewart 
testifies that Miller came to him at his 
law office, and told him about Jones’ de- 
posit, explained how it came there, stated 
the facts indicating that Jones had no 
knowledge of it, and inquired how he (Mill- 
er) could take advantage of it and make a 
profit for himself. Stewart was not the 
attorney of the bank, and it is very clear 
that Miller was acting solely on his own 
behalf, and for his own ends.  FHle had 
either just left the bank, or was just about 
to leave it; and his manifest intent was 
to take advantage of what he had learned 
in the bank’s employment for his own 
personal gain, unknown to its officers. 
When Stewart had obtained Jones’ check 
and had received the money thereon, he 
paid $650 to Miller, as already stated. 
The district court, after hearing this evi- 
dence, directed a verdict for the bank. 
The action of the trial court was en- 
tirely justified. It was no part of Miller’s 
employment to give information as to 
the accounts of depositors for the pur- 
pose of defrauding them, and his conver- 
sation with Stewart at the latter’s office 
was in no way binding upon or attribut- 
able to the corporation. As a general 
rule, acts done by an officer of the bank 
away from its place of business, and not 
authorized or ratified, are not binding 
upon it. Bank v. Rudolf, 5 Neb. 527; 
Zane, Banks, § 103. And no matter 
where done, the acts of such officer out- 
side the usual scope of his authority, in a 
matter to which the bank is not a party, 
and of which it is not chargeable with 
notice, do not bind it. Zane, Banks § 
105; Wheat v. Bank (Ky.), 5 S. W. .305. 
This is especially true when the acts in 
question are wrongful and fraudulent. 
Bank v. Bevin, 72 Conn. 666; School 
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Dist. v. De Weese (C. C.) 100 Fed. 705. 
709; City Electric St. Ry. Co. v. First 
Nat. Bank, 65 Ark. 543. In School Dist. 
v. De Weese, supra, the court said: 

“Tt would be a dangerous and far- 
reaching doctrine to establish, when the 
cashier of a bank, acting in bis individual 
capacity and for his own aggrandisement, 
receives in trust, as the agent of a third 
party, property cr money, that because 
he is at the time cashier and active man-- 
ager of the bank, and, as a mere matter 
of bookkeeping (done, doubtless, to cover 
up his own fraud), he first enters the pro- 
ceeds on the books of the bank, to the 
bank’s credit, and immediately passes the 
same to his own individual account, and 
forthwith checks the same out to his indi- 
vidual use, the bank should be affected 
with his guilty knowledge, and made to 
account for the fruit of his ill-gotten 
gains, when in point of fact the bank 
gained nothing in the end by the transac- 
tion.” 

In the case at bar the bank had even 
less apparent connection with the transac 
tion than in that case. All the bank did 
was to pay the check which Stewart pro 
cured from Jones. The act of informing 
Stewart was Miller's individual act, done 
for his individual ends. It was not part 
of Miller’s business as assistant cashier, 
it was not done in that capacity, and no 
benefit or advantage accrued tu the bank 
in any way. Nor is the bank chargeable 
with notice of, or made a party to, the 
scheme between Stewart and Miller mere- 
ly because Miller was assistant cashier. A 
bank is not chargeable with notice of the 
fraudulent act of its employe, outside the 
scope of his authority and in furtherance 
of his personal designs, for the sole rea- 
son that he is anemploye. Innerarity v. 
Bank, 139 Mass., 332; Bank v. Mont- 
gomery, 126 Mich. 327; Louisville Trust 
Co. v. Louisville, N. A. & C. R. Co, 22 C, 
C. A. 378; Graham v. Bank, 59 N. Jj. 
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Law, 225. See Tecumseh Nat. Bank v. 
Chamberlain Banking House (Neb.), 88 
N. W. 186. In Innerarity v. Bank, supra, 
it is said: 

“While the knowledge of an agent is 
ordinarily to be imputed to the prin- 
cipal, it would appear now to be well 
established that there is an exception to 
the construction or imputation of notice 
from the agent to the principal in the 
case of such conduct by the agent as 
raises a clear presumption that he would 
not communicate the fact in controversy, 
as where the communication of such a 
fact would necessarily prevent the con- 
summation of a fraudulent scheme which 
the agent was engaged in perpetrating.” 

It must be manifest that, if Miller had 
informed the officers of the bank of what 
he was doing, the whole scheme would 
have been frustrated. 

We perceive no way in which the bank 
could be held in this case, other than 
ratification or estoppel by reason of re- 
ceiving and retaining some benefit or 
advantage growing out of Millers act. 
There is no evidence from which ratifica- 
tion or estoppel can be found. On the 
contrary, it clearly appears that the whole 
benefit inured to Stewart and Miller indi- 
vidually. Counsel contends that an an- 
swer of Miller in his deposition to the 
effect that he did not know whether the 
bank got any of the money or not justi- 
fies the inference that it did, and requires 
submission of the case to a jury. But the 
inferences which may be drawn from the 
testimony in determining the propriety 
of a direction to find a verdict for one of 
the parties must have some reasonable 
foundation in the facts shown. Mere 
guesswork and conjecture will not be in- 
dulged in. In the face of the clear and 
positive evidence as to what became of 
the money, a finding of a jury based on no 
more solid foundation than the inference 
drawn by counsel from Miller's evasive 
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answer could not stand for a moment. 

Plaintiff’s case, as made by his plead- 
ings and proof, plainly proceeded upon 
the proposition that the bank was liable 
for the wrongful and fraudulent acts of 
Miller, its assistant cashier. But there 
are allegations in the petition and there 
is evidence which might be availed of to 
charge the bank on a different theory. It 
seems that the deposit was in the name 
of “John T. Jones, City Treas.,” and 
that Stewart, after obtaining a check 
signed “ John T. Jones,”’ added the word 
‘* Treas.,” without authority, in order to 
obtain the money. The plaintiff alleged 
in his petition that the bank paid out the 
money upon a false and counterfeit check, 
which was altered, false and forged upon 
its face, and offered to prove that a paying 
teller, in the proper exercise of his duty, 
would have seen the alteration. But we 
need not consider the effect of these alle- 
gations, nor the admissibility of the evi- 
dence offered, for the reason that plaintiff 
had clearly cut himself off from any such 
cause of action before this suit was tried. 
In Jones v. Stewart, already referred to, 
he had sued Stewart, alleging that the 
latter received the money on that very 
check, and that he had thereby lost his 
deposit. He prosecuted that cause to 
final judgment. Having elected to treat 
the check as valid, and the payment to 
Stewart as authorized thereby, he cannot 
afterwards assert the contrary position. 
Either Stewart had his money or the 
bank had it. Both could not have it. If 
the bank had the money, Stewart had the 
bank’s money, and he was not liable to 
Jones, but to the bank. If Stewart had 
Jones’ money, it was because the bank 
had paid it out on Jones’ check, and the 
bank was no longer holden for the de- 
posit. Fowler v. Bank, 113 N. Y. 450. 
Looking at this suit as one based upon 
payment of the altered check, the two are 
entirely inconsistent. 
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We recommend that the judgment be 
affirmed. 

Per CurRIAM. The conclusion reached 
by the commissioners is approved, and, it 


appearing that the adoption of the recom- 
mendation made will result in a right de- 
cision of the cause, it is ordered that the 
judgment of the district court be affirmed. 


NOTICE TO FORMER OFFICERS. 


Notice of usurious transaction —Subsequent change in personnel of working force. 


United States National Bank of Holdredge v. Forstedt, supreme court of Nebraska, 
June 4, 1902. 


The rule is well settled that a bank or 
other corporation, being once charged 
with notice of the character of a transac- 
tion, continues to be affected by such no- 
tice, whatever changes may occur in the 
personnel of its working force. 

(Syllabus by the Court.) 


Error to district court, Phelps county; 
Adams, Judge. 

Action by Per Forstedt against the 
United States National Bank of Hol- 
drege. Judgment for plaintiff. Defend- 
ant brings error. Affirmed. 

Per CurtaM. This was an action by 
Per Forstedt against the United States 
National Bank of Holdrege to recover 
the penalty provided for in Section 5198, 
Rev. St. U. S. (national banking act). 
In our opinion, there is no fairly debat— 
able question in the case. The jury were 


well warranted in finding that the defend- 
ant knowingly contracted for and re- 
ceived interest in excess of 10 per cent., 
and that the amount so received was at 
least 50 per cent. of the verdict and judg- 
ment. The contention of counsel for the 
bank that the bank officers who actually 
received the last payments upon the usu- 
rious contract were not connected with 
the bank at the time the contract was 
made, and were therefore ignorant of the 
fact that it was tainted with usury, is, of 
course, without merit. Therule is that a 
bank or other corporation, being once 
charged with notice of the character of a 
transaction, continues to be affected by 
such notice, whatever changes may occur 
in the personnel of its working force. 

The decision of the court is manifestly 
right, and is affirmed. 

Affirmed. 


RELEASE OF SURETY. 


Smitb v. First National Bank of Marietta, supreme court of Georgia, June 6, 1902. 


A national bank brought suit against 
the maker and indorser of a promissory 
note. The indorser pleaded that the 
bank had allowed the maker to sell and 
transfer certain stock in the bank upon 
which the bank had a lien under the laws 
governing national banks, without first re- 
quiring the payment of the note, and that 


the consequent increase in the risk of 
the surety had operated to release him. 

Held: Such plea was rightfully stricken 
out, for the reason that the bank, organ- 
ized under the national bank act, had and 
could have no such lien upon the stock 
of its shareholder. Judgment for bank 
against maker and indorser. 
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ATTACHMENT AGAINST NATIONAL BANK. 


An attachment against a national bank is not permitted by federal statute; but an ac. 
tion by attachment may be brought against another person as the owner of 
property, in which the national bank may intervene and claim the 
property, and it does not thereby become a party so as to 
authorize dismissal of the action. 


(1) Willard Mfg. Co. v. Tierney & Co.; (2) Willard Mfg. Co. v. Merchants National 


Bank of Vicksburg; Supreme Ct. 


The Willard Manufacturing Company 
commenced an action against Tierney & 
Co. for $285.92 for an alleged breach of 
contract, Tierney & Co. were non-resi- 
dents of North Carolina, but owned a lot 
of cotton in the state, and the Willard 
Manufacturing Company sued out an at- 
tachment and had it levied on 50 bales of 
cotton. In that action the Merchants 
National Bank of Vicksburg intervened 
and claimed the cotton. 

The Willard Manufacturing Co. then 
commenced an action against the Mer- 
chants National Bank of Vicksburg and 
attached the same cotton as the property 
of the bank. In this second action it is 

Held: Sec. 5242 U. S. Revised Statutes 
_provides that no attachment shall be 
brought against a national bank in any 
state court: therefore, the action against 
the bank must be dismissed and the at- 
tachment discharged. 


of North Carolina, June 10, 1902. 


In the action of Willard Manufacturing 
Co. v Tierney & Co. it is 

Held: While the manufacturing com- 
pany could not attach the cotton as the 
property of a national bank, there is no 
reason why the national bank may not in- 
tervene and claim that the cotton attached 
as the property of Tierney & Co. belongs 
to it. But its intervening does not make 
it a party to the action between the man- 
ufacturing company and Tierney & Co. 
further than toclaim that the cotton at- 
tached belongs to it. The affirmative of 
this issue is upon the intervenor. If it is 
not the owner of the cotton, it has no fur- 
ther interest in the action, This action 
cannot be consolidated with the action 
against the national bank, as this action 
and attachment is allowed to stand, while 
the attachment action against the bank 
must be dismissed as a violation of the 
federal statute. 


Mar Revenue Official Decisions. 


SPECIAL TAX—BANKS. 
(574-) 

While in returns made by banks there 
may be deducted from the undivided 
profits any amount necessary to pay 
dividends that have been actually 
declared; and also any reasonable 
sum for contingent expenses, no de- 
duction is allowable of any sum for 
‘* prospective losses.” 


TREASURY DEPARTMENT, } 
Office of » 
CoMMISSIONER OF INTERNAL REVENUE, } 


WasHINGTON, D. C., Aug. 29, 1902 
Sir :—Your letter of the 26th instant 
has been received, relating to returns 
made by some banks on Form 457 in 
which they claim exemption from special- 
tax liability reckoned on undivided prof- 
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its, on these grounds, namely, ‘‘ Set aside 
for dividends, contingent expenses, and 
prospective losses.” 

Where dividends have been actually 
declared, the amount necessary to pay 
them and so set aside may be properly 
deducted from the amount of capital and 
surplus, including undivided profits, on 
which special tax is to be reckoned, and 
any reasonable sum for contingent ex- 
penses may also be properly deducted 
therefrom; but you are correct in the 
opinion which you express that no de- 
duction is allowable of any sum for 
‘* prospective losses.” 

Respectfully, 
J. W. Yerkes, Com’r. 


STAMP TAX: EXPORT BILLS OF 


(577) 
Evidence required in claims for refund- 


ing sums paid for documentary stamps 
used on export bills of lading. 


LADING., 


TREASURY DEPARTMENT, 
Office of ‘ 
COMMISSIONER OF INTERNAL REVENUE, 


Washington, D. C., Sept. 5, 1902. 


Sir :—I have to acknowledge receipt of 
yours of the 5th ultimo relative to the 
evidence required in claims for refunding 
sums paid for documentary stamps used 
on export bills of lading. 

You state that in many cases other par- 
ties—i, e., the shipping agents—at the 
various ports bought the stamps and later 
charged them to you. At New York your 
own representatives bought the stamps 
and applied them. Under these circum- 
stances you say that you find some diffi- 
culty in getting proper evidence of the 


purchase of stamps as required in circular 
628. 


In refunding sums paid for documentary 
stamps used on export bills of lading it 
does not seem to be practicable as a rule 
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to allow claims except from persons who 
actually purchased and affixed the stamps 
to such instruments. 

So far as this office is at present ad- 
vised, only in a few cases will it be prac- 
ticable to file with the claim the original 
bills of lading having the canceled stamps 
affixed thereto, the original stamped in- 
struments having generally been transmit- 
ted to the consignees in Europe and else- 
where. In thus being obliged to depend for 
the mest part on secondary evidence in 
these cases, there will be great danger 
that many claims will, without fraudulent 
intent, be duplicated unless the claims are 
limited as a rule to those who themselves 
purchased and affixed the stamps. 

If in any case the claim is made in the 
name of any person or corporation other 
than the one who purchased and affixed 
the stamps, such claim must be accom- 
panied by a waiver from the person who, 
or corporation which, purchased and af- 
fixed the stamps of any rights he or it 
may have to a refund on account of the 
stamps used. 

Where the original bills of lading with 
the canceled stamps attached cannot be 
furnished, duplicates of such originals, if 
they have been retained, will be exhibited 
by the claimant to the deputy collector, 
who will carefully check them off. 

No copies of original or duplicate bills 
of lading made’for the purpose of verify- 
ing the claim will be considered. In cases 
where neither the originals nor the dupli- 
cates, issued at the time of shipment, are 
available, the deputy collector will exam- 
ine the shipping books of the claimant for 
evidence of shipment, 

In every case the deputy collector will 
explicitly state in detail the measures he 
has taken to verify the claim. 

In every case where the canceled stamps 
are not on file with the claim, evidence 
must be furnished as to who purchased 
and paid for the stamps. If the purchase 
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was made of the collector of internal 
revenue the collector must corroborate 
the fact by his certificate. If the pur- 
chase of stamps was made from any other 
party the party selling the stamps must 
corroborate the fact by his affidavit. 

In every case, unless something to the 
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contrary appears in the claim, it will be 
assumed that the purchase of stamps was 
made in sums of $100 and over and that 
the usual discount was allowed. 
Respectfully, 
J. W. YerKeEs, Comm'r 
Mr. G. E. McCague, Pittsburg, Pa. 





NEW LEGISLATION. 


ASSESSMENT OF BANK DEPOSITS IN COLORADO. 


Chapter 3, Laws of Colorado, 1902,anact 
in relation to public revenue and repeal- 
ing all previous acts or parts of acts in 
conflict therewith, provides that all tax- 
able property shall be assessed at its full 
value; land to be listed and valued sepa- 
rate and apart from personal property 
and improvements thereon, and that all 
taxes shall be levied for the fiscal year 
which shall end November 3oth. Section 
74, covering the assessment of bank de-~ 
posits provides: 


Section 74. All credits arising from the 
deposit of money, checks, drafts or other 
cash items in any bank or banking institu- 
tion, either state or national, including 
savings banks, trust companies and other 
corporations so receiving deposits in any 


form, shall be subject to assessment like 
other personalty; the assessment shall 
not be made on credits as they exist in 
favor of any creditor on any day certain, 
but the assessor shall ascertain as near as 
may be the average credits for the year 
for which the assessment is made, and 
assess the average thereof. The assessor 
may examine the creditor under oath in 
reference to such average credits; and 
upon such information, or other informa- 


tion obtainable, the assessor shall make 
the assessment of such credits. This sec- 
tion shall apply to all residents of this 
state who have made deposits outside the 
limits of such state; and all such credits 
are assessable in this state the same as 
deposits made within this state. 





TAXATION OF BANK STOCK IN COLORADO. 


Chapter 3, Laws of 1902.—An act to 
raise revenue to carry on the state gov— 
ernment of Mississippi for the fiscal years 
1902 and 1903. 

Section 1. Be it enacted, etc., that the 
state tax is hereby fixed at six mills on 
the dollar for the year 1902 and at six 
mills on the dollar for the year 1903. 

Sec. 2. Boards of Supervisors may levy 
taxes for all purposes (which added to 
the state tax will make 134 mills on the 
dollar and no more), provided that coun- 


ties having an outstanding bonded in- 
debtedness may levy an additional tax 
for paying interest thereon, and a sinking 
fund to pay the principal, if necessary; 
and provided further that Boards of Su- 
pervisors may levy a special tax not ex- 
ceeding two mills additional to that 
herein above provided for to pay off out- 
standing county warrants, or to build 
public roads, pikes, or other public works; 
but the whole amount levied for all pur- 
poses herein provided for, inciuding the 





CORPORATION OFFICERS’ SALARIES. 


state tax, shall not exceed 16 mills; or 
may issue bonds for that purposee as 
provided in secs 311 and 312 of the Code. 

All shares of bank stock, state or na- 
tional, shall be taxed the same as other 
properties of individuals, and the presi- 
dent, cashier or other officer having like 
duties, of every bank or banking associa- 
tion in this state, whether existing by the 
laws of the state or of the United States, 
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shall deliver to the assessor of taxes of 
the county in which it is located a written 
statement on or before the first day of 
March in each year, under oath, of the 
value of such shares augmented by accu- 
mulations, surplus and unpaid dividends, 
and exclusive of the real estate of the 
bank, and the taxes thereon shall be paid 
in the county wherein the bank is domi- 
ciled. 


JUDICIAL SUPERVISION OVER SALARIES OF OFFICERS OF 
CORPORATIONS. 


It was held in an opinion handed down 
by Vice-Chancellor Reed at Trenton, N. 
J., on July roth, in a suit against the 
officers of the Thomas and Davis Com- 
pany, of Newark, Delaware, that the 
courts may review the salaries which offi- 
cers of a corporation as directors vote 
themselves, and that such salaries may be 
reduced by the court if found to be ex- 
travagant or out of proportion to the 
value of the officers’ services to the com- 
pany. 

In the present case Frank H. Remein, 
Alois Pordrasnick, and William Thomas 
are ordered to pay into court what the 
Vice-Chancellor regards as excessive 
salaries received by them. Thomas re- 
ceived $5,000 a year as vice-president 
and $96 a week additional as manager. 
The Vice-Chancellor thinks he was worth 


about $15 a week to the company, which 
amount he was receiving up to the time 
of the general raise and orders the return 
of the excess received. The court reduced 
the salaries of the two other officials to 
$2,000, ordering the return of $3,000 a 
year from each. 

The company was organized in June, 
1898, with a capital stock of $100,000 
and it is now in the hands of a receiver. 

This decision should be welcome news 
to many minority stockholders of busi- 
ness corporations, whose controlling di- 
rectors, as officers, vote themselves every- 


thing in sight in the form of fancy salaries, 
entirely out of proportion with the real 
value of the services rendered. That the 
courts have a supervision in matters of 
this kind is a wholesome doctrine, and 
there are numerous c*ses where it could 
be exercised to advantage. 


THE CHARTERED BANK OF INDIA, AUSTRALIA AND CHINA, 


For a number of years the Canadian Bank of 
Commerce has been the New York agent of 
the Chartered Bank of India, Australia and 
China. But the increase of business of the 
Chartered Bank with its Asiatic branches has 
caused the management to establish an inde- 
pendent agency in New York to enable it to 
facilitate more direct connections with those 


branches. This great banking house has 


branches in China, Japan, Philippine Islands, 
Java, Straits Settlements, India and Burmah, 
and agencies in all the principal cities of Europe 
and Australia. Its capital is $4,000,000, reserve 
fund $3,250,000, and in addition to this there is a 
shareholders’ reserve liability of $4,000,000, The 
head office is on Hatton Court, Threadneedle 
Street, London, The New York office is No, 16 
Exchange Place, G. Bruce Webster is the 
resident agent. 
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JUS GENTIUM AND LAW MERCHANT. 


Address before the Pennsylvania Bar Association, June 30, 1902, 
by William Wirt Howe. 


It is with real diffidence that I under- 
take to address this assembly. From my 
boyhood I have heard of the Pennsylva- 
nia lawyer in general,and the Philadelphia 
lawyer in particular, as an expert of re- 
markable learning and acuteness, and as 
a being not to be trifled with. And I am 
mindful also of a saying, which is appro- 
priate to this scene and these surround- 
ings, that “one of the dearest rights of 
the individual man is the right not to be 
bored.”” When, therefore, I propose to 
say something in the way of comparison 
concerning the development of the Jus 
Gentium of ancient days,on the one hand, 
and of the Law Merchant of modern 
times, on the other, I can only hope that 
the theme may not appear too academic 
or, in the language of Dr. Goldsmith’s 
traveller, too “remote, unfriended, melan- 
choly, slow.” 

To begin such a comparison in the way 
of legal history, we may look back for a 
moment to those primitive times when 
what we call law was not the product of 
conscious and deliberate legislation, but 
was a growth of customs taking organic 
form in response to the demand of an 
archaic condition. And we may perceive 
the tendency of such growth and organi- 
zation to fall into two quite distinct divi- 
sions; the one concerning the primitive 
family, clan, tribe, and ancient city, the 
other concerning the affairs of trade and 
commerce. The former division included 
the customary law of Persons, in family, 
clan, tribe and city, and the law of 
Things or property in the same relations 
and jurisdiction. The latter included all 
the usages of trader, merchant and mar- 


iner, The former division was naturally 
narrow and inelastic; confined by the 
swaddling clothes not only of what was 
called law, but also of what was called re. 
ligion. The latter division tended to 
freedom of intercourse at home and 
abroad; and to the promotion of rapid 
and informal dealings between man and 
man, without regard to the lines of fam- 
ily, race or nation. 

This distinction between the two par- 
allel streams of customary law was recog- 
nized from early days. The Hindu jurist, 
whoever he was, who is called Manu, 
said, perhaps three thousand years ago, 
that immemoria! usage is transcendent 
law, and lays it down that a king, that is 
to say a royal judge, must inquire not 
only into the customs of families, classes 
and districts, but into those of traders. 
And so we find in early Hindu law traces 
of an independent mercantile usage con- 
cerning partnership, carriers and shipping. 
So at an early time, we are told of 
glimpses in the Babylonian Talmud of a 
system of mutual marine insurance, prob- 
ably on the Euphrates and the Persian 
Gulf, with rules in regard to deviation. 
When Abraham prepared to slay his son 
Isaac, he was probably proceeding as 
Agamemnon did with regard to Iphigene- 
ia, under that early family law, that gave 
to the House Father the absolute power 
over his children, of lifeand death. But 
when he purchased the grave of Macpe- 
lah, he was acting, it would seem, on 
lines of commercial custom, for he paid, 
400 shekels ‘‘in money current with the 
merchant.” Egypt, Phoenicia and Car- 
thage developed mercantile usages that 
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JUS GENTIUM AND LAW MERCHANT. 


no doubt influenced Greece, The keen 
and active Greek mind organized and ex- 
tended these rules of commercial life, 
which, like well coined and standard gold 
and silver,would be accepted anywhere as 
of sterling worth. We find allusions in 
Greek literature to commercial agents or 
consuls in foreign parts, to loans on bot- 
tomry, to societies that may have been 
something like insurance companies, and 
to the general fact that mercantile pur- 
suits were held very honorable. The 
Rhodian law represented a truly cosmo- 
politan system of mercantile customs 
formed by the meeting in Rhodes of 
many currents of trade and commercial 
adventure, flowing from all parts of the 
known world. We are not sure as to how 
much of the “Rhodian law” has come 
down to us in authentic form; but we 
cannot doubt that there was such a sys- 
tem of usages of mariner and merchant, 
and that it was formed in the manner 


suggested. Bottomry, respondentia, sal- 


vage, general average, agency, and the 
like—these are some of the many topics 
which we are justified in supposing to have 


been controlled by these customs. And 
the system was in no way derived from 
the primitive law of the family, clan, tribe 
and city—nor from any decree of patri- 
arch, king, senate or popular assembly. It 
flowed in parallel lines from another 
source, from the usages of commercial 
life. 

We pass on to Rome. A few clans of 
shepherds and herdsmen, probably from 
the ridges of Alba Longa, settled on the 
banks of the Tiber. They builded wiser 
than they knew. If they had been mere- 
ly shepherds and farmers, or even mere 
fighters, they might have gone the way 
of the Samnites. But tae words that 
Camillus is reported to have used when 
he exhorted their descendants not to 
abandon the young city, that had just 
been ravaged by the Gauls, foretold a dif- 
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ferent destiny. “Not without reason,” 
he said, “did gods and men select this 
site for the foundation of Rome—health- 
fnl hills, a convenient river equally adapt- 
ed to maritime and inland trade, the sea 
not too far aff to prevent an active inter- 
national commerce, nor so near as to ex- 
pose the city toa sudden attack from for- 
eign vessels; a site in the centre of the 
peninsula; a situation made, as it were, 
on purpose to allow the city to become 
the greatest in the world.” 

So far Camillus. It was this situs, 
among other causes, that enabled the 
Alban shepherds to develop into the 
rulers of universal empire. 

The beginnings of Roman law, like 
those of other Aryan peoples, are found 
in the religious and secular customs of 
family and clan. Here originated the 
sacred hearth, the communion of the 
common weal, the paternal power, the 
peculiar formalities of marriage, the rules 
of agnatic succession to the quasi-corpo- 
rate family estate, the transfer by manci- 
pation, with bronze and balance and wit- 
nesses; the ceremonious loan by nexum, 
and such like primitive ideas and meth- 
ods—esteemed the sacred heritage and 
exclusive possession of the primitive Ro- 
man citizen. It was from these concep- 
tions of the early customary law of fam- 
ily and clan that the Jus Civile was de- 
rived and developed—a system with 
which the stranger, the alien, the for- 
eigner, the sojourner, had in theory no 
concern, and in which he had no right. 
This Jus Civile was embodied in the 
Twelve Tables with such modifications as 
existed at the time of their adoption; and 
it may be said that, for a thousand years, 
the law of the Twelve Tables as explained 
and applied, was supposed to lie at the 
foundation of Roman law,and was spoken 
of in much the same manner that Black- 
stone speaks of the common law of Eng- 
land. But it had begun with the custom- 
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ary observances of the family, the gens, 
and the community. It was complicated 
with questions of religion, and was in- 
tended to regulate the relations of Roman 
citizens as such. Whatever rights it 
recognized were, in origin and, literally 
speaking, birthrights. The outlander 
could theoretically take nothing under 
this archaic system. 

But Rome was founded not merely asa 
fortress, but as a commercial port. It 
was intended not merely for defence but 
for expansion, and for expansion not 
merely by conquest but by trade. Atthe 
first the strangers who came ‘thither for 
business purposes could have no share in 
the primitive Jus Civile. But such nar- 
row restrictions could not resist the pro- 
gress of eventsand ideas. Treaties were 
concluded with other commercial states, 
whose citizens were thus permitted to 
enjoy commercial rights in Rome, and 
could even perform some juristic acts pe- 
culiar to the primitive law,and ‘‘recupera- 


tores,” who might be likened to arbitra- 
tors, were provided to determine their 
disputes. 

But special provisions of this kind 
could not meet the demand for a recog- 
nition of those general rules of business 
life which must grow up with an increas- 


ing commercial civilization. The impor- 
tant movement that took place about the 
year 242 B.C. resulted in the appoint- 
ment of a new magistrate, the Praetor 
_ Peregrinus, who was chosen as a special 
judge for foreigners; and so the Jus Gen- 
tium may be said to have taken its place 
definitely alongside of the primitive sys- 
tem. 

It is hardly necessary to remind this 
learned assembly that the Jus Gentium 
did not signify what we call international 
law, which was styled Jus Fetiale, but 
simply referred to those general and con- 
venient rules of life and of justice between 
man and man which were supposed to 
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prevail among other civilized nation 
increasing importance and its manifest 
reasonableness commended it to al! men 
who could take an intelligent view of the 
past,and exercise a scientific imagination 
with regard to the future. Nor was it 
any fancied code of nature, such as an 
idealogist might dream out in his study; 
but it was a system of practical rules of 
conduct derived largely from the experi- 
ence of an expanding commerce and con- 
forming to that sense of justice, equity, 
and convenience which will generally be 
found among intelligent merchants. It, 
therefore, soon became the subject of 
Praetorian edicts and juristic interpreta- 
tion, and thus became largely incorpor- 
ated into what was known as the honor- 
ary law. It thus became wrought into 
the law.of Rome, and in such a way as to 
justify the definition that the Jus Gen- 
tium was that part of the private law of 
Rome which was essentially in accord- 
ance with the private law of other na- 
tions, and more especially with that of 
the neighboring Greeks, 

The influence of this system on the 
business life of Rome may be illustrated 
by a reference to certain contractual obli- 
gations. In early times there had been 
few contracts because few were needed, 
and the rules of status were the first cen- 
cern of the law. And such contracts as 
there were are found to have been very 
formal and very dependent upon the ties 
of religious reverence and social compul- 
sion. They resembled treaties between 
family groups rather than agreements be- 
tween individuals, and were dependent 
largely upon religious sanctions. Thus 
we are told of the early contract of Jus- 
jurandum, a verbal declaration by solemn 
formula, whereby the promissor called on 
the gods to witness his good faith and to 
punish him if he should be faithless. So 
we read of the early contract of Sponsio, 
made at first by a solemn pouring out of 
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wine, as well as by an oath, but finally 
developed into a sacramental form of 
Perhaps the custom has survived 
in the practice of the French peasants, 
who bind their bargains with a glass of 
We find also the grave and techni- 
cal formalities of the loan by Nexum and 
the sale by Mancipation. These, with 
some others, belonged to the Jus Civile. 
They were the birthright of the Roman 
citizen, and could not be availed of by the 
stranger and the foreigner. 

But with the introduction of the Jus 
Gentium, coming as it did from civiliza- 
tions really older and more advanced, we 
find a modification of the methods of 
making and enforcing contracts. The 
more rapid and flexible methods of mer- 
cantile life make their appearance. Spon. 
sio becomes modified into stipulation, and 
the latter may be used by aliens. The 


words, 


wine. 


ceremony called Vadimonium is slowly 
developed into something like what we 
know as suretyship, which was equally 


available. Consensual contracts are rec- 
ognized and enforced, on the broad 
ground that they have been formed by 
the mere consent of the parties, which 
ought to be Jaw as between obligor and 
obligee. Such are Emptio et Venditio— 
the sale made without the formalism of 
the primitive times; Locatio et Conduc- 
tio, the lending or hire of things, of per- 
sonal services, or of certain work to be 
done; Societas or partnership, as applied 
to the activities of business life, whether 
in a general way or in some special ven- 
ture; and finally Mandatum, whereby the 
doctrine uf agency in Rome, if it never 
reached modern dimensions, was at least 
largely extended in matters of trade and 
commerce. 

And referring to the doctrine of agency 
two rules on this subject may be noticed 
as thus introduced, and which might be 
enforced by two Praetoriam actions. The 
one held the ship owner or charterer re- 
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sponsible for the contracts of the ship 
master, and the liability was enforced by 
the actio exercitoria; the other was en- 
forced by the actio institoria, by which a 
person who employed a manager for a 
business producing profits, was made lia- 
ble on the contracts of such manager 
when entered into in virtue and for the 
purposes of his employment and within 
the scope of his authority. 

In the introduction anc development 
of the Jus Gentium,what have been called 
“real’’ contracts were either adopted or 
modified to suit the demands of a broad- 
ening commercial condition. They were 
not called “real” because they concerned 
whatwe call real estate,but because theyim- 
plied an actual delivery of a specific thing 
as an essential of the obligation. Such 
were Mutuum, or the loan for consump- 
tion; Commodatum, or the loan for use; 
Depositum, or the placing of an object in 
the possession of another for safe keep- 
ing; and Pignus, the contract of pledge 
developed and modified so as to becomea 
basis of credit and a ground of useful ac- 
tion. It may also be claimed that the 
contract known as Expensilatic either 
came in with the Jus Gentium or was de- 
veloped thereby, both as to form and en- 
forcement, to meet the needs of business. 
It resulted from entries made in books of 
account, in such form and under such 
circumstances as to bind the debtor. The 
same may be said perhaps of the contracts 
called Chirographum—an acknowledg- 
ment signed by the debtor—and Syngra- 
pha, signed by both creditor and debtor. 
Both of these, as their etymology implies, 
came from the Greek mercantile law, 
and may have been found of advantage in 
Roman trade. 

We find also the contract called Consti- 
tutum, by which a debtor might acknowl- 
edge or renew his obligation, a form of 
agreement manifestly mercantile. And 
we notice also what was known as Recep- 
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tum, equally commercial in character and 
use. The shipmaster, the innkeeper, and 
the keeper of a stable are each liable for 
property received in such capacity. So, 
too, the Receptum Argentariorum came 
to have an important part to play as com- 
merce extended. When the banker, for 
example; received a sum of money from 
a customer, with the understanding and 
agreement that it should be paid to some 
third person, a creditor of that customer, 
such an agreement gave rise to a legal 
obligation which might be enforced by 
the Actio Receptitia. As has been re- 
marked by Mr. Buckler, there was here 
an international method of assigning in- 
debtedness, the former methods not being 
available to foreigners; and we may see 
in the Receptum Argentariorum in this 
aspect something like the acceptance of a 
bill of exchange. - 

Notice may also be taken of the devel- 
opment in Rome of Hypotheca,a form of 
security that probably came from, or at 
least through, Greece,as its name implies. 
It was in some waya security for debt, 
and in its early stages has been compared 
to a chattel mortgage. So far as it was 
used to secure the rent due by a tenant, 
it resembles the lessor’s privilege or lien 
of the modern civil law. So far as it may 
have obtained in maritime matters, it re- 
sembles the admiralty lien. In later times 
it has separated into two branches, the 
privilege proper, which springs only from 
the nature of the debt, and the mortgage, 
which is created by agreement of the 
parties. 

Gaius, a law professor of the second 
century, and one of the leading institu- 
tionai writers of that period, states the 
condition of Roman law of his time as 
follows: 

“All peoples governed by laws and 
customs make use, partly of their own, 
partly of law common to all men; for the 
law which each people has formed for 
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itself is peculiar to that state and is called 
Jus Civile, as the law peculiar to the state 
itself; but the law which natural 
reason has formed among all men 
is observed in like manner among 
all peoples, and is called Jus Gentium, as 
the law employed by all nations. The 
Roman people, accordingly, used not only 
their own, but also the law common to all 
men. From this Jus Gentium have almost 
all contracts been derived; for example, 
purchase and sale, hiring, partnership, 
deposit, loan, and many others.” 

As time went on, and from the fourth 
century of our era onward, the centre of 
gravity in legal as well as political mat- 
ters shifted toward the Greek portion of 
the empire, and the spread of Greek phil- 
osophy became more and more influential 
in matters of law. The Roman franchise 
had been extended to the entire empire. 
The Jus Gentium had not only been in- 
corporated into Roman law, but 
largely superseded the Jus Civile. 

‘*‘Roman law was finished; the local 
law of the city had passed into a law 
available for the world in general.” 

From this time onward it was only nec- 
essary to codify the completed system, 
and this was finally done by Justinian in 
the sixth century of our era, through the 
labors of Tribonian and his associates. 

The Digest of Justinian,which is a kind 
of encyclopaedia of law, made up of the 
writings of the classical jurists, is found 
to be largely a repertory of the Jus Gen- 
tium. Its principal contributors were of 
cosmopolitan culture. Julian, the com- 
piler of the Perpetual Edict, was probably 
born in an African colony, and enjoyed a 
wide experience in the provinces. Afri- 
canus came from the same region. In the 
opinion of Professor Mommsen, Gaius 
was alaw professor at Troas in the prov- 
ince of Asia. There are more than five 
hundred extracts from his works in the 
Digest. Ulpian, from whose writings 


had 
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more than twenty-five hundred texts are 
quoted, was a native of Tyre. Paul,whose 
contributions are nearly as large,was per- 
haps of Italian birth. Papinian, whom 
Cujas declares to have been the greatest 
lawyer that ever was or ever would be, 
and as pre-eminent among jurists as Ho- 
mer among poets, was probably born in 
Syria, And as John Marshall was soldier, 
ambassador,legislator and cabinet officer, 
as well as lawyer and judge—so,too, most 
of the leading Roman jurists took part in 
executive and administrative, as well as 
in judicial functions in a world-wide em- 
pire. 

We come now to the beginnings of that 
Lex Mercatoria, or Law Merchant, which 
forms so important a part of modern ju- 
risprudence in England and in our own 
country. 

The Western Roman empire went down 
in the fifth century, and no doubt there 
was much conflict at first in that period of 
war and invasion; but at the same time, 
in Western Europe, society and business 
found some modus vivendi. ‘The Medi- 
terranean and the Atlantic, the North 
Sea, the Baltic and the Rhine, might still 
be waterways,and the Roman roads high- 
ways of trade and commerce. The Teu- 
tonic invaders brought with them ideas of 
primitive law such as were found in early 
times among their cousins of Greece and 
Rome; but naturally they knew little of 
mercantile law or usage. They had the 
good sense, however, to provide for their 
conquered subjects some epitomes of Ro- 
man law. In Italy,Theodoric, the Great, 
king of the Ostrogoths, issued his Edict 
about the beginning of the sixth century, 
compiled largely from the Gregorian, Her- 
mogenian and Theodosian Codes and the 
Opinions of the jurist Paul. Soon after, 
in the Visigothic kingdom,which included 
Southern Gaul and Northern Spain, the 
Breviary of Alaric II.,drawn largely from 
the Theodosian Code, the Institutes of 
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Gaius and the Opinions of Paul, was pro- 
mulgated, and remained as the corner 
stone of fundamental law for many cen- 
turies. In Burgundy, the Lex Romana 
Burgundionum was set forth as a guide, 
at least for Romanized subjects; and so it 
may be said that something was even then 
rescued from the wreck of a stately juris- 
prudence, and used as a foundation for 
the modern structure. But neither these 
compilations nor the primitive customary 
law of the Teutonic invaders could suffice 
for all the needs of commerce. As time 
rolled on, the busy trader must have his 
own usages and customs by sea and land. 
And these usages and customs were 
formed and applied in the various cities 
that became the centres of mediaeval 
trade. Whatever civilization there was, 
signified ex vi termini, the life of these 
cities. Amalfi, Pisa, Genoa, Venice, Mar- 
seilles, Barcelona, the cities of the Levant, 
and the Hanse ‘Towns became emporia 
where commercial law was formed by a 
process, not of legislation, whether arbi- 
trary or philosophic—but of natural 
growth, 

And in order that these usages might 
be harmonized and known, compilations 
of them began to be made. The Table 
of Amalfiwas framed. We do not know 
precisely its contents or arrangement,but 
we may presume that in this Italian city, 
where the compilations of Justinian were 
still known, the leading principles of the 
Jus Gentium, as well as of contemporary 
custom, would, naturally, be preserved 
and handed down. So of the Consolato 
del Mare, called by the Spanish El Con. 
sulado, we may believe that it was com- 
piled by the Prohoms of Barcelona, and it 
has beyond doubt been a powerful factor 
in the formation of the modern Law Mer- 
chant. Mr, Kent says that the Conso- 
lato “is undoubtedly the most authentic 
and venevable monument extant of the 
commercial usages of the middle ages, 
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and especially among the people who were 
concerned in the various branches of the 
Mediterranean trade. It was as compre- 
hensive in its plan as it was liberal in its 
principles. It treated of maritime courts, 
of shipping, of the ownership and equip- 
ment of ships, of the duties and responsi- 
bilities of the owner and master, of freight 
and seamen’s wages, of the duties and 
government of seamen, of ransoms, sal- 
vage, jettisons, and average contribu- 
tions. It treated also of maritime cap- 
tures, and of the mutual rights of neutral 
and belligerent vessels, and, in fact, it 
contained the rudiments of the law of 
prize. Emerigon very properly rebukes 
Hubner for the light and frivolous manner 
in which he speaks of the Consolato; and, 
he says, in return, that its decisions are 
founded on the law of nations, and have 
united the suffrages of mankind.”’ 

The Laws of Oleron, an island on 
the western coast of France, formed an- 
cther collection of usages of mariner and 
merchant; a work which has been as- 
cribed to the time of Richard I., and of 
which some account is given in the admi- 
ralty case of The Dawn, 2 Ware, 126. To 
this may be added the Laws of Wisbuy, 
a town of Gothland, and the regulations 
of the Hanse Towns. Then came the 
revival of religious studies in the univer- 
sities of Italy, France and England, 
with a_ profound investigation of 
the classical texts in the Institutes 
and Digest of Justinian, and finally, to 
crown the list, came the Ordinances of 
Louis XIV. 

Nor should it be forgotten that another 
source of customary commercial law was 
found in the many fairs and markets of 
the middle ages, with their usages and 
jurisdiction. 

We may come now to the development 
of the Law Merchant in England—to the 
unfolding and growth of that system 
which has been inherited by us. Speak- 
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ing broadly, it may be seen at once that 
its evolution has been quite similar to that 
of the Jus Gentium in Rome. Looking 
at early England, we find something 
sembling the primitive law of 
Whether 
Saxon, 


re=- 
Rome. 
it comes from Celtic, A: 
Danish or 


glo- 
Norman sources, it 
concerned family, succession, real estate, 
torts, crimes. It had little concern for 
the mariner and merchant. They were 
laying the foundation of England’s com- 
merce in their own way. Their trade was 
mostly with the continent and the Medi- 
terranean, and they followed the usages 
of what was to them the commercial 
world. The legal principles that governed 
them were founded on the custom of 
merchants as among themselves. ‘They 
felt that the same general rules of crys- 
talized common sense and usage should 
prevail alike in London, Lubeck and Ven- 
ice. Thus far, and speaking generally, 
the law merchant was distinct from the 
common law, parallel, and proceeding 
from a different source; and this may be 
said to be true to the time of Coke, down 
to which period it was special custom,rec- 
ognized and administered in special trib- 
unals, where the disputes of a special class 
were settled in view of peculiar duties 
and peculiar rights. After this time, and 
in what has been called its second stage, 
it was a body of customs, to be proved as 
a matter of fact, and binding only on 
mercantile persons. But from the time 
of Mansfield, whose career, as scholar, 
orator, statesman and lawyer, resembled 
that of a classical jurist of the time 
of the Antonines, it became a part 
of the general law of England in the same 
manner in which the Jus Gentium had 
been incorporated into the law of Rome. 
We all remember the case of Luke against 
Lyde, 2 Burrows, 882, 839, where this 
adoption of the Law Merchant was recog- 
nized by Lord Mansfield. It is manifest 


that, with the advent of that distinguished 
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jurist, the hour and the man had met 
together. As pointed out by Lord Camp- 
bell, the general common law of England 
which Mansfield was to administer when 
he went upon the bench was a system not 
badly adapted to the condition of Eng- 
land in the Norman and early Plantage- 
net reigns,when land was almost the only 
property worth considering, and the rules 
in regard to land were those chiefly re- 
quired by society. But in the reign of 
George II., England had become one of 
the greatest manufacturing and commer- 
cial countries in the world; and yet her 
jurisprudence had by no means grown 
with that material growth. The Parlia- 
ment had done little, if anything, to sup- 
ply the defects of feudal law, and the Re- 
ports threw little light upon the many 
important questions growing out of a vast 
commerce. No convenient treatise had 
been published in England concerning 
these important topics, and Mansfield 
perceived the noble field that lay before 
him, and resolved to reap the rich harvest 
of glory which it presented. He had been 
a student, even at Oxford, of Roman law; 
he knew the origins of Scetch as well as 
English judicial systems,and he had been 
an eager reader of French jurisprudence, 
with its blending of Roman law and Teu- 
tonic customs. The celebrated Ordinance 
of the Marine of Louis XIV. was his spe- 
cial delight, and he was instrumental in 
introducing much of its ruling and spirit 
into the Law Merchant of England. The 
eulogy pronounced upon him by Mr. Jus- 
tice Story is not exaggerated. He found 
the common law in a condition that re- 
sembled that of the Jus Civile of Rome 
inthe third century before Christ. The 
ordinary lawyer and judge of the time 
did not perceive that the Common Law, 
as it was called, was no longer adequate 
to the situation; but Mansfield, with his 
brilliant intellect and wide learning, saw 
what was needed and supplied the want. 
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He justly deserved the praise bestowed 
by Mr. Justice Buller in his opinion in 
the case of Lickbarrow against Mason, 
where it was said substantially: 

‘‘Within these thirty years the commer- 
cial law of this country has taken a very 
different turn from what it did before. 
Lord Hardwicke himself was proceeding 
with great caution, not establishing any 
general principle, but decreeing on all 


the circumstances put together. Before 
that period we find that, in courts 
of law, all the evidence in mercan- 
tile cases was thrown together. They 


were left generally to a jury, and they 
produced no general principle. From 
that time, we all know, the great study 
has been to find some certain general 
principle, which shall be known to all 
mankind, not only to rule the particular 
case then under consideration,but to serve 
as a guide for the future. Most of us 
have heard these principles stated, rea- 
soned upon, enlarged, and explained, till 
we have been lost in admiration at the 
strength and stretch of the understand- 
ing. And I should be very sorry to find 
myself under a necessity of differing from 
any case upon this subject which has been 
decided by Lord Mansfield, who may be 
truly said to be the founder of the com- 
mercial law of this country.” 

It may be safely said that, from the 
time of Lord Mansfield, the Law Mer- 
chant has been a part of the general law 
of England, and so, by descent, of Amer- 
ica. Even in Louisiana, where we have 
never adopted a code of commerce like 
that of France or Spain, we follow the 
general rules of the mercantile law of 
England and of the other states of our 
Union, and so our supreme court declared 
many years ago. 

As the introduction, adaptation, and 
application of the Jus Gentium were 
largely the work of the jurisconsults of 
Rome, so we are indebted to the jurists 
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of modern times for much that is orderly 
and enlightened in our Law Merchant. 
We recall at once in this connection such 
names as Azuni, Emerigon,Bynkershoeck, 
Cleirac, Valin and Pothier on the conti- 
nent, Abbott in England, Hamilton,Kent 
and Story in America. And it may be 
added that the reports of your own state 
may be usefully consulted on this subject, 
and are very instructive, both in the 
briefs of counsel and in the opinions of 
the court. In the same way, the reports 
of the Supreme Court of the United 
States are naturally of great value, and 
exhibit a constant progress of doctrine. 

If I am not mistaken in my apprecia- 
tion of the foregoing facts, there is an 
interesting resemblance between the de- 
velopment and incorporation of the Jus 
Gentium in Roman law and of the Law 
Merchant in the municipal law of England 
and America, But you have a right to 
ask the familiar American question, “Cui 
bono?” Howdo all these things concern 
a bar association? Are you to be among 
those “impracticable pedants who live 
only in the past?” Is there anything up 
to date in this subject, and does it con- 
cern the future of our profession ? 

Such questions, if haply they occur to 
you, are natural enough. The answer, I 
venture to suggest, is found in one of the 
leading purposes of bar associations, 
whether state or national, and that is the 
study of legal history and. comparative 
jurisprudence, to the end that we may, in 
the first place, better know our own laws, 
and in the second place that we may im- 
prove them by further useful legislation. 
For, as John Henry Newman said in his 
essay on the Idea of a University, ‘“‘ We 
need to take connected views of new and 
old, and of their relations one to another. 
In no other way can acquirement become 
philosophy.” And as the late Dr, Stubbs 
has told us, in the preface to his work on 
the English Constitution, we must appre- 


LAW JOURNAL. 


ciate that continuity of life,the realization 
of which is necessary to give the student 
a personal hold on the past and a right 
judgment of the present. What we are 
and what we possess, in any high sense, 
we derive from the past, in order that we 
may apply it to the work of the present 
and the development of the future. 
Some events that have taken place in 
recent years are interesting in this con- 
nection, One is the promulgation of 
codes in the German empire. Mr. Ru- 
dolph Sohm, one of the compilers of the 
German Civil Code of 1900, writing in re- 
gard to itsspirit and meaning, which have 
been somewhat modified to meet the re- 
quirements of the present day, inquires, 
‘*To whom may this modern spirit be 
traced? And to whom the spirit of our 
new Civillaw attributed ? Tonone other 
than the merchant. It was among the 
commercial element of the cities that the 
power arose which eventually crushed the 
spirit of feudalism. Similarly, the mer- 
chant may not inaptly be called the father 
of the Civil Code of Germany.” 
Another event that may be referred to 
is the recent acquisition of our insular 
possessions—and the fact that, in Porto 
Rico and the Philippines, as well as in 
Cuba,we find a very modern and scientific 
body of codified private law in civil mat- 
ters, tracing its legitimate pedigree to the 
Breviary of Alaric II., the Fuero Juzgo, 
Consolato, the Partidas of Alphonso the 
Learned, the Recopilaciones, and the 
Spanish Code of Commerce of 1829. A 
new code of commerce was framed and 
promulgated in 1885, and extended to 
Porto Rico and Cuba in 1886 and to the 
Philippines in 1888. Whatever may be 
thought of Spanish politics or military 
methods, no one has ever doubted the 
intelligence and honor of the Spanish 
merchant and the learning of the Spanish 
jurists. Such lawyers as Mr. Rios and Mr. 
Alonzo Martinez stand in the front rank 
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of their profession. The Codigo de Com- 
mercio of 1885 is most interesting and 
valuable. It is divided into four books. 
The first treats of merchants and com- 
merce in general, of commercial contracts 
and commercial agents. The second book 
discusses the subject of commercial asso- 
ciations, whether partnerships, corpora- 
tions, banks, railroad companies and other 
companies for public works, maritime as- 
sociations and banks; agents and factors, 
loans, purchase, sale, and exchange, in- 
surance, guaranties, bills and notes, and 
letters of credit, The third book treats 
of maritime commerce, ownership of ves- 
sels and the duties of their officers; char- 
ter parties, bills of lading, bottomry and 
respondentia, marine insurance, average 
and collision. The fourth book lays down 
the rulesin regard to suspension of pay- 
ment, bankruptcy and prescription or 
limitations. Those who do not wish to 


read the work in the original will find a 
translation made for our War Depart- 


ment and published in the year 1899. We 
have acquired a good many islands from 
Spain, and it is possible that we may also 
acquire a good many valuable juristic 
ideas. 

In the same connection we may note 
the work of the International Law Asso- 
ciation, which held its twentieth meeting 
last summer at Glasgow. Its honorary 
president is Lord Chief Justice Alver- 
stone,its active president the Right Hon- 
orable J. B. Balfour, lord president of the 
Court of Session of Scotland, and its list 
of vice presidents and executive council 
includes prominent names from the lead- 
ing nations of Europe, from the United 
States, Mexico, and South America, and 
from Japan and China, International law 
is One of its topics of study and debate, 
but the Lex Mercatoria has a large place 
in its field of practical work. Its effort is 
to promote uniformity, growth, and im- 
provement in the Law Merchant of the 
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world, and there seems to be no doubt of 
the value of its very intelligent efforts. 
In the report of the meeting of Glasgow 
in August, 1g01, we find not only papers 
and discussions concerning international 
arbitration, neutral states, foreign judg- 
ments, and the like, but also concerning 
marine insurance, salvage, average and 
other kindred topics. Such an associa- 
tion, such a meeting,such learned discus- 
sion, cannot fail to be productive of much 
good. We live in an age of legislation, 
properly so called-—the conscious and 
deliberate action of law givers,who repre- 
sent more or less perfectly the experience, 
the desires, the hopes of their constitu- 
ents. The civilized world is becoming 
more and more a federation of intelligeat 
people working for practical improve- 
ment; and it seems reasonably certain 
that one of the most important ideals set 
before us, to which all bar associations 
should strive to attain, is uniform legisla- 
tion on the leading topics of the Law 
Merchant. 

The Hamburg Conference of 1902 con. 
cerning international maritime commerce 
also indicates the important movements 
that are going on in this direction. 

We may also refer to the work of the 
Commissioners on Uniform Legislation, 
appointed from time to time in recent 
years by the governors of some thirty- 
three of our states, and meeting and con- 
ferring annually with the committee on 
the same subject of the American Bar 
Association. The law they have framed 
on the subject of negotiable instruments, 
formulated in view of similar legislation 
in England, is a monument of industry 
and skill. The general law of commer- 
cial paper, as we know, grew up centuries 
ago aSa custom of merchants, and the 
object of the statute in question is to 
codify this law and to settle some dis- 
puted points. The statute thus framed 
has been adopted in some twenty-one 
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states and territories and by Congress for 
the District of Columbia. It has, I be- 
lieve, become the law of Pennsylvania, 
and it may be hoped that it will soon be 
adopted throughout our entire country. 

We should not forget also the rapid 
development of jurisprudence and statu- 
tory lawin Japan, in which her very acute 
statesmen have studied and adopted many 
important theories from continental Eu- 
rope. ‘They have resorted to the French 
Civil Code, for example, as a fountain of 
principle, thus seeking in the law of other 
nations for enlightenment as to their own 
needs. That bright and active people 
have borrowed many ideas in the past 
from America; perhaps we may have 
occasion to borrow some ideas of law and 
administration from them in the great 
task set before us in the islands of the 
East. 

‘‘The note of the present day is expan. 
sion.” Ido not refer to what is merely 
territorial or political. Weare not here 
to discuss political issues, I refer to 
expansion of all kinds, material, intellec- 
tual, spiritual. The movement of things 
is world-wide. It is not, as people some- 
times say, that the world is growing 
smaller, but that our ideas and our inter- 
ests are growing larger. In all matters 
there seems to be a kind of wireless teleg- 
raphy, by which those men who are prop- 
erly attuned may catch messages from ail 
the earth. It was long ago that Sir 
Matthew Hale declared: 

‘*He that thinks that a state can be 
exactly steered by the same laws in every 
kind as it was two or three hundred years 
ago, may as well imagine that the clothes 
that fitted him when a child should serve 
when he was a grown man. The matter 
changeth, the custom, the contracts, the 
commerce, the dispositions, educations, 
and tempers of men and societies, change 
in a long tract of time, and so must 
their laws in some measure be changed, 
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or they will not be useful for their state 
and condition ; and besides all this, time 
is the wisest thing under heaven. 
very laws that at first seemed the wisest 
constitution under heaven, have some 
flaws and defects discovered in them by 
time. As manufactures, mercantile arts, 
architecture, and building, and philos- 
ophy itself, secure new advantages and 
discoveries by time and experience, so 
much more do laws which concern the 
manners and customs of men.” 

’ Our editorial friends may decry “ com- 
mercialism” with ample rhetoric, good 
or bad, but they cannot -by the use of a 
stock phrase ignore the fact that honor- 
able and intelligent commerce is one of 
the chief factors in advancing civiliza- 
tion. 

It is not without some subtle signifi- 
cance that the lofty statue of Liberty 
Enlightening the World has been erected 
in the Bay of New York. It does not 
stand in any remote and provincial place; 
it looks down on a highway of the nations 
where ships from all the oceans come and 
go; and, like the Colossus of Rhodes, it 
bears aloft a beacon light for all the 
known world. It is atype of that ration- 
al freedom which has outgrown the 
archaic restrictions of primitive life, and 
embraces the whole earth in the family 
ties of a cosmopolitan commerce. And 
it may remind us that our mercantile law 
is not for this or that narrow province, 
but should continue growing and expand- 
ing until the dream of Cicero may be real- 
ized, and there shall not be one law for 
Athens and another for Rome, one here 
and another yonder; but that in those mat- 
ters which concern the social interest of 
all men, the dictates of reason and good 
sense, formulated into convenient rules, 
shall be substantially the same through- 
out the entire world of commercial inter- 
course, and prevail victoriously among 
all people and for ail time. 


Those 





LIABILITY OF 


PUBLIC TREASURERS. 


LIABILITY OF PUBLIC TREASURERS FOR PROFITS DERIVED FROM 
PUBLIC FUNDS. 


In the May-June issue of the American 
Law Keview isan article upon this subject 
by Henry M. Dowling of Indianapolis. 
The writer points out that the prevailing 
custom among state and municipal offi- 
cials, to derive a profit from their posi- 
tions by depositing or investing the public 
funcs, has recently engaged the attention 
of courts and legislators in all sections of 
the country, and that the eager race for 
the office of treasurer in state, city and 
county elections renders it evident that 
the inducement is notso much the salary 
as the perquisites and profits realized 
from using the public money. 

The writer excludes {rom consideration 
the questions whether a treasurer should 
be expressly empowered to deposit or 
speculate with the funds in his hands and 
appropriate the profits, or whether he 
should receive a salary ample enough to 
defray the expenses and fully compensate 
for the labor of the office, as being legis- 
lative and not judicial; and he discusses 
the following subjects: 

1. Upon sound legal principles, what 
should be the liability of public treasurers 
for profits derived from public funds? 
and 

2. In the present state of the law and 
in the light of the adjudicated cases, what 
is the recognized extent of that liability ? 

The authorities upon these subjects are 
exhaustively gone into, The weight of 
authority is shown to be that since the 
officer gives bonds for the faithful per- 
formance of his duty, he subjects himself 
to an absolute liability for the loss of the 
public funds, by theft, fire or the insolv— 
ency of depositaries, and many courts 


LABOR CONDITIONS IN 


In the report of the Commission from 
the British Iron and Trade Association 
which recently visited the United States 
and reported upon industrial conditions, 
especially those relating to iron and steel, 
the question of the condition of labor in 


have held, as a necessary corollary to this 
absolute liability, that the officer becomes 
the literal owner of the funds and may 
deal with them as his own property, and 
that he becomesa mere debtor to the 
public for the amount of public money 
received by him. But at the same time 
there is shown a growing tendency to 
regard the ownership of public officers as 
tecanical rather than substantial, and there 
have been a number of decisions to the 
effect that interest and profits derived 
from the public funds must be accounted 
for as the property of the public. Espe- 
cially is this the case where the courts 
can lay hold of the language of statutes or 
the actions of the official to enable them 
to impose a liability for interest and prof- 
its upon him. In some states stringent 
statutes have been passed forbidding the 
officer to invest, use or deposit the funds 
or receive interest thereon, and where 
such have been enacted the title is held 
to be in the public and the officer is a 
mere bailee. 

The writer argues at length in opposi- 
tion to the doctrine of absolute ownership 
by a public official of public money re- 
ceived by him and concludes that the 
present state of tne law makes it possible 
to compel the officer to render an account 
for interest and profits received by virtue 
of his office, where the statutes of the 
state or the actions of the officer indicate 
that the fund remains the property of the 
public; and he contends that the same 
liability should attach even in the absence 
of statute or conduct of the official work- 
ing an estoppel, on grounds of common 
honesty and sound public policy. 


THE UNITED STATES. 


the United States, as viewed from the 
standpoint of the English citizen and 
manufacturer, is discussed at length. It 
is stated that the influence of trade union- 
ism is not nearly so strong nor so aggres- 
sive in the United States as in Great 
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Britain. While in Great Britain at a re- 
cent date there were 1,905,000 trade 
unionists, there were only 1,600,000 in 
the United States and Canada for about 
twice the population, while Germany is 
credited with 995,000. The trade union 
is not generally recognized as a militant 
force in the United States except now 
and again. Few employers are ready to ac- 
knowledge that it has any influence worth 
naming. The report says that the almost 
absolute freedom of labor has been the 
chief instrument whereby it has won such 
conquests in the field of industrial econ- 
omy during the last quarter of a century. 
In all countries industrial processes have 
been greatly cheapened during that pe- 
riod, but in America the cheapening ap- 
pears to have been carried further than 
any where else. 

A rail roller in an up to-date rail mili is 
paid less than one cent per ton for roll- 
ing, against 15 cents at a not very remote 
date. Within that time, again, a wire rod 
roller has seen his earnings per ton re- 
duced from $2.12 to 12 cents per ton,and 
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yet he earns larger wages at the lower 
figure, while 5 cents are paid to-day for 
heating billets to make wire rods, against 
80 cents during the period referred to. If 
rod rollers were to receive the same wages 
per ton that they did twenty years ago, 
they would earn $424 per’ day. 

The average output per worker has in 
all cases increased enormously. At the 
nine Edgar-Thomson blast furnaces 1,600 
men are employed for an output of 24,500 
tons per week, including all the hands 
employed in handling and stocking raw 
materials, transport, etc. This gives an 
average of 15.3 tuns of pig per man per 
week, or 795.5 tons per man per annum. 
The minimum wage paid at the blast fur- 
naces is $1.50 per day of 12 hours. The 
average earnings of the workmen there, 
excluding officials, is $2.33 per day, while 
the earnings of rollers and heaters rise to 
$15 per day. Wages, in short, are gener- 
ally so good, and the men have their fu. 
tures so much in their own hands, that 
they have every encouragement to do the 
best they can both for their employers 
and for themselves. 


THE NATIONAL BANK OF COMMERCE 


Probably no greater tribute was ever paid to 
the foundation of a bank in America than that 
which is to be found in the “ Life of Albert Gal- 
latin,” American Statesman Series, by John A. 
Stevens, page 286. It says: 

“In 1838, on the foundation of the Bank of 
Commerce, under the free Banking Law of the 
State of New York, the presidency of it was first 
offered to Mr. Gallatin. The directors of this 


The August edition of the American Bank 
Reporter, which is handsomely bound in cloth 
and paper, is now ready for issue. This is, no 
doubt, the most complete and correct Bankers’ 
Directory published, as it is corrected down to 


The address delivered by George H. Danieis, 
general passenger agent of the NewYork Central, 
in the regular course at Chautauqua, Aug. 11th, 
on “ American Railroads and Our Commercial 


bank were among the most distinguished finan- 
ciers of the city, and its object was to provide 
a conservative institution with sufficient power 
and capital to act as a regulator upon the New 
York banks. Profit to-the stockholders was sec- 
ondary to the reserve power for general advan- 
tage.” (From “ Life of Albert Gallatin,’’ Amer- 
ican Statesmen Series, by John A. Stevens, 
page 286.) 


the date of going to press, and is issued quar- 
terly, therefore containing information later 
than any other. Stumpf & Steurer, publishers, 
corner 149th Street and Bergen Avenue, and 20 
Nassau Street, New York, 


Development,” has been very widely noticed 
It is printed in full, with numerous illustrations 
in Leslie’s Weekly for September 4th. It is well 
worth reading 
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Sage department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge. 
request is made to the contrary. 


Defective Indorsement—Clearing 
House Stamp as Cuaranty. 


, CALIFORNIA, Aug. 26, Ig02. 
Editor Banking Law Journal: 
Dear Sin:—I enclose example of check. 


——, California, July 9, 1902 
X Y Z BANK. 
Pay to the order of Fred. C. Smith 
___ dollars. 


Three thousand. : 
Joun JONEs. 


This check is indorsed : 
Pay to order of 


A BC BANK, 
F. C. Smiru. 


(Clearing House Stamp.) 


A BC BANK, 
California, 
July 11, 1902. 


Endorsement guaranteed. 
E. J. Guop, Teller. 


I also enclose clearing house by-law : 

‘Section 2. All negotiable paper deposited 
for clearance by the Members of this Associa- 
tion shall bear the stamp of the depositing 
Bank, which shall clearly indicate the name of 
the Bank, its Clearing House Number, and the 
date of Clearance. The stamp shall be for 
Clearing House purposes only, and shall guar- 
antee the validity and regularity of all prior en- 
dorsements on the paper so cleared, except the 
endorsement of an original payee of a Certifi- 
cate of Deposit, and it shall not be construed to 
supply a missing endorsement.” 

ist. Is the indorsement, ‘‘ F. C. Smith,” in 


The names and places of those submitting inquiries are published, unless special 


order and allowable for that of the payee, Fred. 
C. Smith? 


2nd. If the paying bank acceptsthe guarantee 
and, later, it proves that the indorsement “ F. 
C. Smith” is not that of Fred. C. Smith, the 
payee, can the collecting bank avoid refunding 
on claim that the paying bank knew that the in- 
dorsement was not letter-perfect? The coliect- 
ing bank also claiming that it guaranteed the 
indorsement to be that of F. C. Smith, not that 
F. C. Smith was the payee Fred. C. Smith. 

3rd. Is the indorsement of Fred. C. Smith 
missing ? 


4th. Is the clearing house stamp a sufficient 
guarantee without a special guarantee? 
D. E. G. 


The clearing house rule constitutes a 
contract between the paying and collect- 
ing bank and both are bound by its terms. 
The clearing house stamp of the A BC 
bank, collector of the check, conforms to 
the rule, and guarantees the validity and 
regularity of all prior indorsements on 
the check, except that it is not to be con- 
strued to supply a missing indorsement. 
We do not think any special guaranty is 
necessary, but that the stamp, by virtue 
of the rule, is a binding guaranty accord- 
ingtoitsterms. Under that guaranty,the 
indorsement of F.C. Smith is warranted 
to be valid and regular—in other words, 
that it is the genuine indorsement of the 
payee, Fred.C.Smith. If the factis other- 
wise, and the indorsement is not by the 
payee, but a forgery, the A BC bank is 
bound by its guaranty. We do not think 
that the indorsement F. C. Smith is to 
be regarded as purporting to be that of a 
stranger other than the payee, so that it 
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presents a case of missing indorsement 
not covered by the guaranty; rather, we 
think, the courts would hold it was, pre- 
sumptively, the indorsement of the payee. 
The name ‘‘Smith” is there, and the cor- 
rect initials “F.C.” are there, and the 
only non-conformance to strict regularity 
is that the initial “F.” is indorsed in- 
stead of the abbreviated Christian name 
“Fred.” Thisslight irregularity is covered 
by the stamped guaranty, which warrants 
it regular, and that the indorsement is 
the valid indorsement of the payee. 

Answering directly the questions sub- 
mitted: 

1. A man to whom a check is made 
payable in his full name may make a legal 
and valid indorsement and transfer title 
by signing merely the initial of his Chris- 
tian name, as in the present case;* but of 


*In fact, where no statute provides a require- 
ment of greater regularity or correspondence 
between a payee’s indorsement and the desig- 
nation of his name on the face of an instrument, 
any initial or mark by him would seem to be 
lawful, so far as title-conveying and liability as- 
suming are concerned. Many are familiar with 
the old case of Brown v. Butchers’ and Drovers’ 
Bank, 6 Hill, 443. A bill of exchange, payable 
to Brown, was indorsed by him in lead pencil, 
thus, “‘1, 2, 8,” no name being written. The 
bank sued Brown as indorser. It was proved 
the figures were in Brown's handwriting, and 
that he meant they should bind him as indorser, 
though it also appeared he could write. The 
court held that a person may become bound by 
any mark or designation he thinks proper to 
adopt, provided it be used as a substitute for 
his name, and he intend to bind himself. It 
said the authorities fully sustain this rule. In 
the California case of Bank of Lassen County v. 
Sherer, 108 Cal. 513, Josiah Sherer made a note 
payable to his own order, and indorsed it in 
blank. In signing the note, he misspelled his 
Christian name, omitting the letter “S ,” signing 
it “Joiah Sherer.” He indorsed it correctly 
“Josiah Sherer.” This note came into the hands 
of the bank, which sued Sherer for its amount. 
The court said on this point: “ The fact that 
in signing the note at the bottom he left the 
letter ‘s’ out of the word ‘Josiah’ makes no 
difference. In the indorsement the name was 
properly spelled. The proof that he made the 
note was entirely sufficient to support the find- 
ing on that point.” 
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course a bank should not pay a check on 
such an indorsement unless satisfied it is 
that of the payee, or unless it has a satis. 
factory guaranty to that effect. 

2. The collecting bank is bound on its 
guaranty and must refund. 
above stated. 

3. We think not, for reasons above 
stated. In one aspect, every forgery of 
a payee’s name, although in identical 
words, presents a case of missing in- 
dorsement as the indorsement of 
the real payee is entirely missing. 
But the guaranty excluding ‘‘ missing” 
indorsements from those guaranteed to 
be valid and regular, clearly is not in- 
tended to cover cases of forgery of in- 
dorsements, as this would conflict or be 
inconsistent with the guaranty of validity. 
Exactly what is meant or intended bya 
missing indorsement we shall not now at- 
tempt to discuss. Presumably where there 
is no indorsement in any way purporting 
to be that of the payee,such a case would 
be presented. It is sufficient, for present 
purposes, to state the opinion that the 
indorsement involved is not “missing” 
within the meaning of the excluding 
clause of the guaranty. 

4. Yes; for reasons stated above. 


Reasons 


Partnership Deposit—Power of 
Attorney 


ST. Louis, Mo., Aug. 29, 1902. 
Editor Banking Law /ournat: 

DEAR SIR:—Kindly inform me through the 
columns of the Journal on the following : 

A. of the firm of A. & Co. constituted B. his 
attorney, under a general power of attorney. 
Will a check, signed A. & Co, by B., attorney 
in fact for A,, have to be paid by the bank 
where A. & Co, keep a sufficient balance to 
meet ? 


Yours truly, 
SUBSCRIBER, No, 1105. 
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We are of opinion that a power of at- 
torney signed by A. individually would be 
insufficient to authorize B. to sign checks 
in the firm name of A. & Co, and that it 
would require a power of attorney, suffi- 
cient in terms, executed in the firm name. 
It has been held that money deposited 
in a bank in the name of a firm cannot be 
drawn out by the individual check of one 
of the firm in his own name only (Coote 
v. Bank, 3 Cranch C. C. 50); neither, we 
think, should it be paid out by virtue of 
the individual power of attorney of one of 
the firm, although the attorney sign the 
firm name to the check. 


Holidays in Missouri. 


When should Paper, Falling Due on Sunday, with Monday 
a Holiday, be Protested ¥ 


KANSAS CITY, Mo., September 3, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—Saturday, in Missouri, is a legal 
half-holiday. Paper maturing on Sunday is pay- 
able Monday. Paper falling due on Saturday 
is held over until Monday before protesting. 
Monday being a holiday and paper maturing on 
Sunday, when should this paper be protested if 
not paid? 

There seems to be a great difference of opin- 
ion—some claiming it should be protested before 
12 m. on Saturday, others claiming that it should 
be held over until Tuesday. 

Your answer will greatly oblige, 

Very truly yours, 
Asst. CASHIER. 


The subject of holidays and the matur- 
ity of paper falling due thereon, is regu- 
lated by sections 461 and 462, Revised 
Statutes of Missouri, 1899. 
tions provide: 


Those sec- 


Section 461, The following days, name- 
ly, the 1st day of January, the 22d day of 
February, the 3oth day of May, the 4th 
day of July, the first Monday in Septem- 
ber, any general state election day, any 
thanksgiying day appointed by the gov- 
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ernor of this state or by the president of 
the United States, and the 25th day of 
December, are hereby declared and es- 
tablished public holidays; and when any 
of such holidays fall upon Sundays, the: 
Monday next following shall be consid- 
ered such holiday. For all purposes 
whatsoever as regards the presentment 
for payment or acceptance, and of pre- 
senting and giving notice of the dishonor 
of bills of exchange, bonds, promissory 
notes, or other mercantile paper, such 
holidays shall be treated and considered. 
the same as the first day of the week,. 
commonly called Surday; and all bills of 
exchange, bonds, promissory notes or 
other mercantile paper falling due on any- 
such holiday or Sunday, shall be consid- 
ered as falling due on the next succeed-- 
ing day, unless such succeeding day be a: 
holiday; in such case it shali be consid- 
ered as falling due the day previous. 


Section 462. It shall be lawful for 
banks, trust companiesand other banking: 
institutions, in all cities in this state that: 
now have or may hereafter have a popula-- 
tion of over 100,000 inhabitants, to close- 
their doors for business at 12 o’clock noon: 
on each and every Saturday in the year; 
and every Saturday in the year after 12 
o’clock noon shall be a legal half-boliday 
so far as regards the presenting for pay— 
ment or acceptance, and the protesting 
and the giving notice of the dishonor, of 
bills of exchange, bank checks, drafts, 
promissory notes and other negotiable 
paper, and for these purposes shall be 
treated and considered as the first day of 
the week, commonly called Sunday; and 
all such bills, checks, drafts, and notes 
presentable for acceptance or payment on 
Saturdays shall be deemed to be present- 
able for acceptance or payment on the 
secular or business day next succeeding: 
Provided, however, that all bills of ex- 
change, drafts and promissory notes, ex- 
cept those payable at sight or on demand, 
which shall be otherwise payable on any 
half holiday Saturday, shall be deemed to 
be and shall be payable on the next suc- 
ceeding secular or business day; and pro- 
vided further, that for the purpose of 
protesting or otherwise holding liable any 
party to any bill of exchange, bank check, 
draft or promissory note, and which shalk 
not have been paid before 12 o'clock 
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noon of any half-holiday Saturday, a de- 
mand of acceptance or of payment thereof 
may be made and notice of protest or dis- 
honor thereof may be given on the next 
succeeding secular or business day ; and 
provided further, that when any person 
shall receive for collection in any such 
said city, any bill of exchange, bank check 
or promissory note, due and presentable 
for acceptance or payment on any half- 
holiday Saturday, such person shall not be 
deemed guilty of any neglect or omission 
of duty, nor incur any liability in not pre- 
senting for payment or acceptance or col- 
lecting such bill of exchange, bank check, 
draft or promissory note on that day ; and 
provided, further, that in construing this 
section, every half-holiday Saturday shall 
until 12 o'clock noon, be deemed a secu- 
lar business day. 

The above sections have not, so far as 
we are aware, received a construction by 
any of the Missouri courts with reference 
to the question presented. 

As we read the sections, the simple 
answer to the question when paper fall- 
ing due on Sunday with Monday aholiday, 
should be protested, if not paid, is, Tues- 
day in cities of over 100,000 inhabitants ; 
Saturday, in other places in the state. 

Section 461, applicable to the whole 
state (except as qualified with reference 
to cities of over 100,000 by section 462), 
expressly provides that paper falling due 
on Sunday, shall, in case Monday is a 
holiday, be considered as falling due on 
the day previous. It must, therefore, be 
protested on Saturday, outside of the 
cities of over 100,000, as Saturday is not 
a half-holiday but a business day, outside 
of such cities, and section 462, permitting 
protest of Saturday maturing paper on 
the next succeeding business day, does 
not appiy to such places. 

Section 462 establishes Saturday as a 
half-holiday in cities of over 100,000 in- 
habitants, and makes special regulation 
as to presentment, protest, etc., of paper 
falling due on Saturday in such places. It 
must not be construed so as to conflict, 
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but to harmonize, with section 461, 
Therefore, when in a city of over 100,000 
inhabitants, a note falls due on Sunday, 
with Monday a holiday, the general law 
of the state makes such note fal! due on 
Saturday, but the special, half-holiday, 
law applicable to such city, superim poses 
the provision, postponing protest of Sat- 
urday maturing paper to the next suc- 
ceeding business day, which is Tuesday. 


Note to A, Wife or Heirs. 


CLARION, Pa., Sept. 1, 1902, 
Editor Banking Law Journal: 
DEAR SiR :—Will you. kindly give me your 
views on the following note : 


‘* March 31, 1892.—On ‘demand, I promise to 
pay to John Smith, his wife or his heirs, ($900) 
nine hundred dollars, without interest till paid. 

‘* Witness my hand [SEAL.] 


SAMUEL Brown, [SEAL.]” 


John Smith and his wife are both dead—the 
wife died first. There was no administration on 
the wife’s estate and no attempt to collect the 
note on part of her representatives or by any of 
the heirs of the payee. Has the administrator 
of John Smith the legal right to collect the note? 

Respectfully yours, 
Jas. T. Marrerr. 


The case, as presented, would seem to 
involve two questions: First, whether 
the note is sufficiently definite in its de- 
signation of a payee to be an enforceable 
obligation ; and, second, if an enforceable 
obligation, as we think it is, who is enti- 
tled to collect it? 

The rule was laid in a number of early 
cases that a note made payable in the 
alternative to one or more of several 
payees was not enforceable because of the 
uncertainty of the obligation. The Ne- 
gotiable Instruments Law has provided a 
different rule, namely, that a negotiable 
instrument may be drawn payable to one 
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or more of several payees, but that law, 
of course, does not affect the present 
note. The case of Musselman v. Oates, 
19 Ill. 81, and of Bennington v. Dinsmore, 
2 Gill (Md.), 348, may be cited as afford- 
ing illustrations of the non-enforceability 
of notes with alternative payees. 

In Musselman v. Oates, a promissory 
note made payable to ‘“‘ A or B”’ was sued 
on by A. The court denied recovery, 
saying that the promise was uncertain ; 
that which of the two, A or B, had the 
right to receive the payment was not 
specified and that the legal right to the 
money was not vested in either. 

In the Maryland case of Bennington v. 
Dinsmore, 2 Gill, 348, a note promised to 
pay “the heirs, administrators or assigns 
of the estate of D, deceased.” Ina suit 
on the note by the administrator of D, 
the court denied recovery “because of 
the uncertainty by whom the money may 
be demanded.” It said: “It is difficult 
to determine who can be said to be the 
obligee. One would suppose not the ad- 
ministrators, to the exclusion of the heirs, 
nor the latter rather than the former. It 
appears that the obligor is not tobebound 
to both, but to one or to the other, and 
to which, more than to the other, the in- 
strument does not instruct us.” 

But we think it will be found that the 
rule making non-enforceable notes to al- 
ternative payees was never made to ex- 
tend to cases where the alternative payee 
was the wife or the heirof the first-named 
payee. For example, in Young v. Ward, 
21 Ill. 223, a note payable to “A or his 
wife” was not regarded as uncertain, they 
being, in contemplation of law, one per- 
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son; and in Knight v. Jones, 21 Mich. 
161, where a note promising to pay A or 
heirs was sued on by A, the court refused 
to admit the defense of uncertainty, but 
held the payee was sufficiently certain. 

In the present case the note is payable 
“to John Smith, his wife or his heirs,” and 
we think it is an enforceable obligation. 

Then the question arises, what person 
or persons are now entitled to enforce it. 
John Smith’s wife died before he did, and 
there has been no attempt on the part of 
her representatives to collect the note 
which doubtless went to the husband by 
right of survivorship. (In the B. L. J. for 
October, 1900, pp. 744, 749, Will be found 
Pennsylvania cases which hold that when 
a bank account or a promissory note is 
made payable to husband and wife joint- 
ly and one dies, the money goes to the 
survivor). 

Then John Smith dies and the note be- 
comes an obligation enforceable by his 
heirs. Who are his heirs? “Heirs” is a 
technical word, not applicable to person- 
alty, but often popularly so applied. 
The Supreme Court of Pennsylvania in 
Comly’s Estate, 136 Pa. St. 153, held that 
in the case of a bequest of personalty, the 
use of the word “theirs” is understood as. 
meaning those entitled under the statutes 
of distribution in case of intestacy. The 
same construction is doubtless applicable 
where money is promised to be paid to 
“A or heirs” ina promissory note. Ifso, 
the administrator of John Smith, as the 
representaitve of the parties to whom his. 
personal property would go under the 
statutes of distribution, is the one en- 
titled to collect the note. 


THE COMING BANKERS’ CONVENTIONS. 


Pennsylvania, at Philadelphia, September 24 
and 25 ; Illinois, at Peoria, September 29 and 30; 
Nebraska, at Omaha, October 2 and 3; New 
York, at New York City, October 9 and 10; 
Ohio, at Cincinnati October 15 and 16; Ken- 


tucky, at Paducah, October 15 and 16; Indiana, 
at Indianapolis, October 22 and 23; Oklahoma, 
at Oklahoma City, November 7 and 8 ; American 
Bankers’ Asso iation at New Orleans, Novem- 
ber 11, 12 and 13. 
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NATIONAL BANK ORGANIZATIONS. 


There were organized during the month 
of August 42 national banks with an ag- 
gregate capital stock of $1,430,000 and 
bonds as security for circulation of $447,- 
050. ‘Thirty-one of the banks, authorized 
by the act of March 14, 1900, have indi- 
vidual capital of less than $50,000, aggre—- 
gating $825,000, and the other eleven, 
authorized by the original bank act, have 
individual capital of %50,000 or more, 
aggregating $605,000. 

A subdivision of the organizations 
shows that two of the banks with aggre- 
gate capital of $50,000 of the smaller class 
and one with capital of $50,000 of the 
larger class, were conversions of State 
banks. Seven associations were organ- 
ized to succeed state or private banks 
placed in liquidation, 5 with aggregate 
capital of $125,000 being of the smaller 
class, and 2 with aggregate capital of 
$100,000 of the largerclass. Primary or- 
ganizations, numbering 32, with aggregate 
capital of $1,105,000, were effected, their 
classification according to capital being 


THE 


The meeting of the Alabama Bankers’ Asso- 
ciation was held at Blount Springs on August 
1ith. G. A. Searcy, of the Merchants’ National 
Bank of Tuscaloosa, delivered an address of 
welcome. He suggested that owing to the 
periodical scarcity of money at crop-moving 
time, as the business of almost all Alabama 
ibanks is largely influenced by crops and crop 
conditions, that the association consider care- 
‘fully the question of an elastic “ asset currency ” 
-so guarded as to make the issue secure to all. 

E. J. Buck, of the First National Bank of 
‘Jackson, secretary of the association, made a re- 


24 with total capital of $650,000, of the 
smaller class, and 8 with aggregate capital 
of $455,000, of the larger class. 

From March 14, tgoo, to August 31, 
1902, 1,141 banks with aggregate capital 
stock of $65,534,500 were organized. Of 
that number 146 associations, with aggre- 
gate capital of $10,585,000 were conver- 
sions of State banks; 351 with aggregate 
capital of $20, 335,000 reorganizations of 
State and private banks, and 644 with ag- 
gregate capital of $34,614,500 primary 
organizations. The number of active 
banks has increased from 3,617 on March 
14, 1900 to 4,616 on August 31, 1902; 
authorized capital stock from $616,308,095 
to $707,774,695; bonds on deposit as se- 
curity for circulation from $244,611,570 
to $322,941,680, and bond-secured circu- 
lation from $216,374.795 to $319, 407,586. 
Circulation secured by deposits of lawful 
money on account of insolvent and liqui- 
dating associations and by those reducing 
their outstanding issue has increased from 
$38,027,935 to $41,875, 105. 


ALABAMA BANKERS’ ASSOCIATION. 


port showing that the last meeting of the asso- 
ciation was held at Montgomery on September 
18, 1900, There was no meeting in 1go1, owing 
to several causes, but the secretary stated his 
conviction that the present meeting would be 
the beginning of an active and enthusiastic 
organization. 


The following officers were elected: Presi- 
dent, Gen. J. W. Whiting; vice-president, T. 0. 
Smith; secretary and treasurer, E. J. Buck. 


The next meeting of the association will be 
held at Birmingham. 





THE WISCONSIN BANKERS’ ASSOCIATION. 


THE WISCONSIN BANKERS’ ASSOCIATION. 


lhe eighth annual convention of the Wiscon- 
sin Bankers’ Association was held at Milwaukee 
August 12 and 13, 1902. The main theme dis- 
cussed was the subject of branch banking, and 
the almost unanimous sentiment was opposed to 
the branch banking system. An _ interesting 
communication was read from ex-President Van 
Slyke, of Madison, who was unable to be pres- 
ent. It said: 

“Considering Mr. Fowler’s H. R. 12350 ‘Bill 
to maintain the gold standard, provide an elastic 
currency, equalize the rate of interest through- 
out the country, etc,’, introduced in the House 
of Representatives by the Committee on Bank- 
ing and Currency, March 10 (aside from the 
complications), to many it appears objection- 
able. 

“First, because it, unlike our present system, 
creates a bank currency without the desirable 
uniformity of security for the issues. Now, we 
know that every national bank note has exactly 
the same guaranty for its redemption. 

“Second, it destroys the present convenient 
feature of having—outside its own counter— 
but one place of redemption of all notes,where- 
ever the issuing bank is located. 

“Third, the ‘elasticity’ upon which so much 
stress has been laid can be given, if banks were 
permutted to increase or diminish their circulation, 
by depositing or withdrawing, their government 
bonds, as the need of the currency from time to 
time might seem to require. And 

“Fourth, as for ‘equalizing the rates of inter- 
est throughout the country’—by legislation, one 
might as well expect to borrow money at the 
same rate of interest in a new country where 
but little is in circulation, as in the great mon- 
eyed centers, or to obtain the same price for ar- 
ticles where plenty as where scarce. 

“The natural laws of trade, not legislation, 
will govern this, as it always has, will and should, 
whatever obstacles legislators may place in the 
way to restrict. As the tree naturally turns its 
roots toward moisture needed, so money seeks 
points where most needed and commands the 
better rate. This process goes on till the de- 


aed is ‘equalized’ by the supply—not by legis- 
ation ” 


The following resolutions were unanimously 
adopted: 


“The Wisconsin Bankers’ Association con- 
gratulates the people of the State and nation 
upon the continued and unexampled prosperity 
of the country. We believe this is largely at- 
tributable to the excellence of our financial in- 
stitutions, the unequivocal adoption of the gold 
standard, and the practical abandonment of the 
contention for a change to a silver basis. All 
our money is readily convertible into and is 
worth its face in gold. Ourcurrency is ample 
to supply our financial needs, and ts obtainable 
at rates of interest lower than ever before. Our 
system is a growth. Commencing in the dark 
days of the Rebellion, it has been modified and 
conformed to the changing wants of the coun- 
try during a period of wonderfui development 
and growth. Further modifications and changes 
will doubtless be necessary in the future. These 
should be made in a conservative spirit, and 
only when their wisdom is apparent and the ne- 
cessity obvious. We are opposed to radical 
changes based upon new and untried theories, 
as unnecessary and fraught with danger. 

“Resolved, That we are opposed to the Fow- 
ler bill and all legislation tending to the substi- 
tution of branch banks for our present indepen- 
dent system of banking, and our representatives 
in Congress are urged to oppose such proposed 
legislation. 

“Resolved, That we are opposed to any law 
tending toward the substitution of asset cur- 
rency for the present national bank circulation. 

“Resolved, That the banking laws of the State 
of Wisconsin should be revised and adapted to 
the present needs of the State. 

“Resolved, That the taxation of banking 
houses used by banks in their business, in addi- 


tion to the taxation of their full capital stock, is 
clearly double taxation and unjust. 

“Resolved, That the thanks of the Associa- 
tion be extended to the banks and bankers of 
Milwaukee for their generous hespitality extend- 
ed to us anew at this convention.” 

The officers for the following year are: 

President—George L. Field, First National 
Bank, Ripon. 

Vice-President—George N. Fratt, First Na- 
tional Bank, Racine. 

Secretary—John Campbell, Marshall & Ilsley 
Bank, Milwaukee. 

Treasurer—H. J. Brown, Stephenson Nation- 
al Bank, Marinette. 
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AMONG THE BANKS. 


Another of the stable banking institutions of 
Greater New York—the New York National Ex- 
change Bank—has found it necessary to provide 
additional room for the transaction of a rapidly 
increasing business commensurate with the 
established reputation of the institution and the 
special requirements of their patrons. 

The new banking room recently acquired for 
this purpose is situated on the ground floor of 
the building that the bank has occupied for a 
number of years at Chambers street and West 
Broadway. It combines the quiet elegance of 
artistic workmanship and such conveniences as 
are keenly appreciated by the practical banker. 
The counters are of light Italian marble and 
bronze ; the ceilings are decorated in white and 
gold ; while the wood work is of a beautiful 
dark mahogany—an exceptionally attractive 
blending of fixtures and decorations. 

From the main entrance to the bank, a broad 
corridor extends past the various departments 
to the officers’ and directors’ rooms in the rear. 
Large, broad windows at the side and front fur- 
nish an abundance of light for the transaction 
of business during banking hours, thus obviat- 
ing the necessity of dependence upon artificial 
sources either partially or entirely, as is so fre- 
quently the case. 

The bank retains all the room it formerly oc- 
cupied on the secondand third floors, which with 
the additional 3,000 square feet of floor space in 
the new room, gives it a total of some 6,000 
square feet of working space. 

The present equipment of the bank is thus 
seen to be a model of up-to-date workmanship, 
wholly in keeping with the progress of the bank 
since the present management was installed, 
something less than four years ago. At that 
time—1898—the deposits were about $1,600,- 
ooo. The last official statement of September 
15th shows them to be $6,000,000, representing 
an increase of about 400 per cent. in less than 
four years, a highly creditable record and one 
that is surpassed by but few banks in the 
country. 

In the comparative statement of the New 
York Clearing House Banks, published in each 
issue of the Journal, showing the proportionate 


increase or decrease of the net deposits for the 
year, it will be noted that the New York Na- 
tional Exchange Bank steadily maintains an in- 
crease of from 30 to 60 per cent.—a fact which 
has created much interest among the Journal 
readers. 

The location of the New York National Ex- 
change Bank, in the center of the perishable 
produce district, is an important consideration 
in the bank’s almost phenomenal success. It is 
undoubtedly better equipped to expeditiously 
transact all business pertaining to perishable 
produce, the collection of drafts especially— 
to which particular attention is given—than 
any other institution in the city. 

In addition to providing more spacious quar- 
ters for the bank proper, it was thought desir- 
able to further meet the requirements of the 
institution, and the convenience of its deposit- 
ors especially, by constructing safety deposit 
vaults after the latest approved methods and 
fitted with such appliances and devices as to 
warrant their security, in the basement of the 
building. This has proven to be, as it was 
designed it should be, a most valuable adjunct 
to the people's needs. 

It can be said that the men that comprise the 
directorate of the New York National Exchange 
Bank are among some of the best representative 
business men and bankers in Greater New York. 
The officers are: James Rowland, President; 
Lewis E. Pierson, Vice-President; Rollin P. 
Grant, Cashier. The directors are: James Row- 
land, of James Rowland & Co, President; 
Warren Cruikshank, of M. E. A. Cruikshank & 
Co.; James M. Donald, Vice-President Hanover 
National Bank; Wm. Halls, Jr., President New 
York Land and Warehouse Co.; Hudson Hoag- 
land, Retired; Frank S. Hyatt, Retired; Lee 
Kohns, of L. Straus & Sons, Pottery and Glass- 
ware; Wm. J. Merrall, of Acker, Merrall & 
Condit, Wholesale and Retail Grocers ; James 
E. Nichols, of Austin Nichols & Co., Wholesale 
Grocers; John H. Seed, Wool Commission; Wm. 
Wills, President Merchants’ Refrigerating Co.; 
Daniel W. Whitmore, of D. W.Whitmore & Co., 
Commission, Butter and Cheese; Lewis E. 
Pierson, Vice-President. 
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AMONG THE 


The Consolidated National Bank opened its 
doors for business at No. §7 Broadway, Monday, 
September 22, with a capital of $1,000,000 and 
a surplus of $1,000,000, 

One has but to read the names of the officers 
and directors to be convinced that the success 
of the Consolidated Nationalis assured. Among 
the directors are some of the most prominent 
business and professional men in the country. 
They are: Ossian D. Ashley, Perry Belmont, 
Amzi L. Barber, Lyman G. Bloomingdale, Henry 
C. Brewster, Edward G. Burgess, Robert A. 
Chesebrough, George Crocker, Jonathan B. 
Currey, John W. Griggs, J. Temple Gwathmey, 
George S. Hart, E. Burton Hart, Jr., John Fre- 
mont Hill, James G. Newcomb, Willis S. Paine, 
Oscar L. Richard, Mortimer H. Wagar, Clarence 
Whitman. 

The officers are: WillisS. Paine, former State 
Bank Superintendent, President ; Mortimer H. 
Wagar, President Consolidated Stock Exchange, 
Vice-President; Thomas J. Lewis, former As- 
sistant Bank Examiner, Cashier; Jas. Thorne, 
Assistant Cashier. 


Aninstructive little booklet,entitled ‘‘ Banking 


Forms,” was recently issued by Mr. Henry 
Dimse, Cashier of the National Citizens’ Bank, 
and distributed gratuitously to the banks 
throughout the country. It contains a number 
of blank forms that can be used in emergencies 
where the services of an attorney are not re- 
quired. The booklet was edited by H. Gerald 
Chapin, LL.D., of the New York City Bar, and 
dedicated to Mr. Dimse, who originated the 
idea and suggested the forms to be used. Mr. 
Dimse has received a great number of compli- 
mentary letters from bankers in all parts of the 
country who appreciate this valuable little gift. 


In looking over the statements of the different 
banking institutions throughout the country that 
show their condition from time to time, the 
magnitude of the aggregate deposits for a year 
isnotoften realized. Mr. S. R. Flynn, President 
of the National Live Stock Bank of Chicago, has 
issued a statement showing that the aggregate 
deposits for a year of the National Live Stock 
Bank were over $700,000,000, which is larger 
than any other bank in the United States with 
the same footings. 


BANKS. 665 
Charles O. Austin, cashier of the National 
Bank of St. Louis, has been tendered the vice- 
presidency, and has accepted same, of the Na- 
tional Bank of North America of Chicago. 

Mr. Austin is one of the best-known bankers 
of Missouri. He began his banking business in 
a small town of Missouri, his native state. His 
abilities were soon recognized and he was pro- 
moted to the cashiership, which he resigned in 
1895 to become state bank examiner. In 1897 
he resigned that position to accept the cashier- 
ship of the Mechanics’ Bank of St. Louis, which 
in 1901 became the Mechanics’ National Bank. 

At the last convention of the Missouri Bank- 
ers’ Association, held in Kansas City, he was 
elected president of that association. The Na- 
tional Bank of North America was organized by 
Mr. Isaac N. Perry, its president, and opened 
for business June 16 last, with a capital of 
$2,000,000 and a surplus of $500,000. On Sep- 
tember 15, at the close of the third month's 
business, its deposits were $7,507,305, and un- 
divided profits $57,866. These figures explain 
the cause of the increase in the official staff of 
the bank. Both Mr. Austin and the National 
Bank of North America are to be congratulated 
upon the alliance. 


The report of condition of the Capital Na- 
tional Bank, Indianapolis, Ind., at the close of 
business September 15, 1902, shows total de- 
posits of $3,741,800.31. The bank's capital is 
$300,000, surplus $120,000, and net undivided 
profits $15,031 24. Medford B. Wilson is presi- 
dent; Orlando M. Packard, vice-president ; 
William F. Churchman, cashier, and Charles L. 
Farrell, assistant cashier. The bank has direct 
connections in every county in the state and is 
especially prepared for handling Indiana collec- 
tions. 


Mr. J. T. Scott, formerly assistant cashier of 
the First National Bank of Houston, Texas, has 
been elected cashier to fill the office left vacant 
by the sudden death of Mr. W. H. Palmer, for 
many years cashier and director of the bank. 
The bank reported, September 15th, deposits of 
$2,577,.100.15, with capital $100,000, surplus 
$400,000, and undivided profits $102,430.21. A. 
P. Root is president, O. L. Cochran, vice-presi- 
dent, and J. T. Scott, cashier. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Sept. 21, 1901 and Sept. 20, 1992, respectively; to- 
gether with a computation of the proportionate increase or decrease of de _ for the year: 


Loans. “Loans. Deposits. Deposits. Pr. Ct of 


Banks. 
1901 190! 1902 Inc. Dec. 


Bank of N Y.,N. B.A..../$ 18.87 g,000 | $ 16,67 5,000 $ 18,522,000 $ 15,656.000)-... 
Manhattan Co 2845,100 23,051,000 28,071,400, 26 _— GOO) ..... 
Merchants’ National prio sen 13,251, 16,069.600 
Mechanics’ National 1 3,639,000 .607, 14,846,000 
Bank of America 19,621,400} 20,028,2 21,819,500 | 
Phenix National 4,376,000 5,137; | 4,519,000 | ; 
National City 114,076,200} 124,661,400 29,988,500 | 106 labenee = 
Chemical National 24,072,800 23,969,800 23,912,800| 22,720,300).... 
Merchants’ Exch. Nat 4,761,400 5,051,600 5,160,700 | 1.7)... 
Gallatin Nat 8,910,000 8,385,600 | 6,892,800 
Nat. Butch. & Drov 1,130,500 1,774,500 1,303,500 
Mechanics & Traders’..... 2,450,000 3,507,000 2,558,000 
Greenwich.... 947.0 000 1,166,600 37 3,000 
Leather Mfrs.’ Nat 4.551, 100 
*Seventh National............ 6,790,900 
American Exch. Nat. 545, 28,693,000 , 
Nat Bank of Commerce. ... 390, 69,268,900 | 62,157,800 ; 
National Broadway 177, 7,179,700 5,356,800 5,918,900 10.4)... 
Mercantile National ,031, 14,213,800 15,074,500} 14,892,200....| I. 
ifi 3,184,400 3.364,200} 3,735,1O0)11.0).... 
Chatham National 133. 5,985,200 | - 6,335,200 6,030,400 .... 3 
See ,188,2 2. 254,200 2,698,800 2,707,100] .3}---- 
tNat. Bank of N. A 11,589,300} 15,589,800 12,059,600) 13,871,300 115. ve 
Hanover National 47.780,900| 47,078,200 | 52,549,200 53,526,300 1.8... 
Irving National 4,374,000 5,686,000 4.568.000 4,755,000 4.0... 
t National Citizens’ 3,277,700 5,654,500 3,688,600 6,215,000 68.4 - -. 
2,862,200 2,806, 300 3.552,600 3,382,600)....| 4- 
6,002,300 6,398,000 6,022,500 6,607,400 9.7 --- 
3,687, 300 4,241,600 4,071,300 4,848,900 19. 
Corn Exchange 21,583,000 23.844 000  25.641,000,| 26,418,000 3. 
Oriental 2,021,400 1,833,000 1,841,500 1,761,000).... 
Imp. & Traders’ Nat 23,712,000 22,677,000 21,365,000 19,979,000 .... 
National Park 50,511,700} 52,925,000 | 60,418,100) 63,359,000 4.8...-. 
East River National 1,220,300 1,131,500 1,365,800 1,257,900)|.... 
Fourth National 22,835,400 19,07 3,600 24,161,200! 20,264,500).... 
Central National 10,600,000 10,088,000 13,325,000 12,826,000)....| 3- 
Second National 9.329,000 9.459,000 10, “pony 000} 10,196,000 .7|---- 
First National 72,695,200 73,990,700 39.700 7,497,300).... 
N. Y. Nat. Exc 3,626, 300 5,301,000 896, 5,212, non 33-7 + 
Bowery 3,171,000 2,781,000 265, 3,163, é 
4,079,700 | 3,964,000 | 528, 4, 869, 800 . Stee 
3,409,900 3,697,800 | 353.2 3,093,400 10.1 ---- 
Chase National 41,456,100 | 38,992,000 | 743; 46,761,400 .... 
Fifth Avenue 9,148,300 8,911,400 387, 9,767,200|.... 
German Exchange 2,358,300 2,685,000 | 149, 3,157,000, .2 .. 
Germania 3,058,300 3,029,400 4,636,600 4,723,200 1.8)---- 
Lincoln National 13,126,200, 11,014,900 15,387,200, 12,237,300|....|2 
Gartield National 6,852,100 | 7,604,000 6,896, 100 7,544,800 
Fifth National 2,142,600 | 2,316,400 2,307,600 2,489,700 
Bank of Metropolis 6.939.300 8,697,900 7,581,500} 9,046,800 I¢ 
West Side Bank 2,617, 000 3,057,000 3,051,000 3,205, 
Seaboard National 479,000 12,087,000 14,844.000| 13,817,000. . 
Western National - 875,200} 36,939,900 | 44,549,500| 42,699,400... .| 
First National, Brooklyn. .. 4,552,000 | 4.711,000 4,648,000} 4,940,000, 5.4)- 
Liberty National 6,599,200 | 7,298,600 | 6,641,500 7,140,300) 7. 3h; 
N. Y. Produce Exchange...| 4,502,000} 4,446,300 | —_ 4,636,600 4 154,900) . 
New Amsterdam Nat | 7,532,600 | 7,505,800 8,849,900| 8,296,900). 
Astor National 4,277,500 | 4,282,000 | = 4,271,300 | 4, 115,000) . 
National Bank of U.S...... 2,811,600 4,348,300 | 2,140,900 | 3,828,500 78. q\---- 
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co eer see $859,721, 700 | $887,534,400 ($92 23.853, 300 $888, 871,000|.... 





*Reorganized; capital increased. +tAbsorbed Bank of State of N, Y. sCineateieand 
Ninth National. 





